THE 
MONTHLY LAW REPORTER, 


MAY, 1864. 


ON AMERICAN SECESSION AND STATE RIGHTS.! 


THe Law MaGazine for August last, contains an article 
‘«¢On American Secession and State Rights,” the object of 
which is stated to be ** to place the matter in a clearer light.” 

The moderation and ability it evinces, and the cautious dis- 
claimer which the editor appends, induce the hope that both 
may welcome a few words upon the subject from one of those 
most interested in it. The writer has evidently given to the 
question a more careful consideration than most of his country- 
men give to questions relating to our form of government. 

We cannot, however, but regret to find, even in his pages, 
some of those peculiarities which so often diminish the value of 
English criticism, and prompt the belief that if a part of the 
time—a part of the ability and ingenuity which have been 
devoted by the author to showing the weakness of our Govern- 
ment, and the incapacity of its founders—had been given to a 
more careful study of their work, the student would have 
reached different conclusions, or at least his opinions would 
have had an authority which cannot now be aceorded to them. 
No one, for example, who had read the history of the acquisi- 
tion of Louisiana, even if he had never read the Constitution, 
would have enumerated the right to acquire new territory 
among the powers expressly delegated by it.? To speak of the 
North Carolina Dispute of 1834,’ is like referring to the Rebel- 
lion of °45 as the Irish Rebellion of 1746. 

South Carolina manifested a rebellious spirit in 1853; but 
North Carolina has been always a union-loving State, and 
to-day threatens to rebel against rebellion. 





1 We reprint this article from the Law MaGazine for February, 1864, by 
permission of the author, with some corrections. 

2 P. 329. 

3 P. 335. 

VOL. XXVI. NO. VII. 25 








Fee Atma 
Te 
=, 


™ & 


res 


a ie 
- Cerys 
oa 


sone ae 


i 





h 
« 
a 
iin 
: 
6 
nal 
a 





362 American Secession and State Rights. 


But passing by these and other similar blemishes, the argu- 
ment of the whole article may perhaps be reduced to a syllogism 
in E.1.0., if we have not forgotten these technicalities of logic. 
Thus :-— 

No compact between sovereign and independent States, re- 
taining their separate existence for any purposes of local goy- 
ernment, can create a power, superior to either of the contracting 
parties, authorized to control them or enforce its provisions, nor 
deprive any one of them of the right to rescind the compact at 
its own volition, 

The Constitution of the United States of America is merely 
such a compact between sovereign and independent States, 
retaining their absolute independence and sovereignty unim- 
paired. Therefore it could not create a power authorized to 
control them, or enforce its provisions, and each is at liberty to 
relieve itself from the obligations of the Constitution, at its own 


‘choice, and by its own act alone.' 


Both these premises are unsound. Take the major. Doubt- 
less a personal sovereign, an emperor or king, may abdicate 
irrevocably. Sovereign States may surrender their jurisdiction 
over territory. A sovereign State, by a sovereign act, may 
merge its sovereignty in that of another State. To deny this 
is to deny the existence of that sovereignty. 

The same principle which gives this ‘+ right divine” of doing 
wrong, this omnipotence over reason and common sense, this 
power to bind itself and remain unloosed, to a sovereign State 
in the formation of political relations must give that right to the 
individual, by nature sovereign, upon whose consent all civil 
government is said to be founded, and who, in entering into the 
compact, reserves certain inalienable rights. George Barring- 
ton, the sovereign pickpocket, and South Carolina, ‘* that cut- 
purse of the empire and the rule,” have equal rights to secede 
from their connection with associates who, in their judgment, 
interfere with their natural, reserved rights, to appropriate the 
property or the labor of others. When the writer of the article 
in the LAW MaAGAzIneE administers British law from the bench, 
we have no fear that he will admit Secession as a good plea in 
bar to an indictment for a violation of the laws of Great Britain, 
whether it be individual or local—Barringtonian or Irish. 

History is full of instances of voluntary changes by which a 
State, or part of a State, formerly sovereign, has become merged 





1 See the quotation from Mr. Calhoun, post. p. 381. 
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in another, and subject to its authority. Instances are not 
wanting where a partial sovereignty has been retained by one 
State, yielding to another the supreme control. It cannot be 
necessary to fill these pages with an enumeration of them. Has 
not the compact between the sovereign States of England and 
Scotland, based, be it remembered, upon certain ‘* fundamental 
and essential conditions,” even if Ireland may not be added, 

created one kingdom? Can a Scotch or Irish Parliament legally 
secede from the Kingdom of Great Britain and lreland ? “And 
if they attempt such secession are they not rebels and traitors ? 
What was the position of the mediatized princes of Germany ? 

Victor Emmanuel, surely, has no cause to fear lest English 
statesmen or lawyers will maintain that Tuscany, Modena, or 
Parma may secede from the Kingdom of Italy, or that since the 
voluntary action by which they were annexed to Sardinia was 
the action of sovereign States, ‘* the will to continue, like the 
will to unite, originates alone with its possessor, and is deter- 
minable by it.”! 

But in some of these and other cases it will be said the old 
State ceased to exist. It did not remain a co-equal sovereign- 
party to a contract. If that be granted, still, that a sovereign 
State may yield its sovereignty w ithout the power of redemption, 
must be conceded. So may it retain that sovereignty, in a sense, 
and its separate existence in certain partic ulars, or for certain 
purposes. In the strict sense of the word, indeed, as soon as 
another power has obtained absolute control for any one pur- 
pose, its absolute sovereignty is gone, but a quasi-sovereignty, 
an inde ‘pendence in cert: ain particulars, may remain, sufficient 
to occasion the use of the word, although not with entire 
correctness. 

Since the word ‘ sovereign” is used in different senses, the 
argument drawn from one ‘signification is inapplicable to the 
other. Sove reignty means sometimes, as Story says, ‘* absolute, 
supreme, uncontrollable power.” Sometimes, the political pow- 
ers exercised by the highest officers of a particular State, 
whether that State be in the first sense sovereign or not, as to 
other organizations. Blackstone says, ‘* The law ascribes to the 
king (alone) the attribute of sovereignty.” ? 

But neither actually nor theoretically has the so-called sover- 
eign of Great Britain ‘* absolute, supreme, uncontrollable power.” 
The State of Massachusetts has the power of life and death over 





1P, 332. 21 Bl. Comm, 241, 
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its citizens—an attribute of sovereignty ; but that power is not 
absolute. If the accused pleads in defence that he acted under 
the authority of a law of the United States, and the plea is 
sustained by the proper court of that power, the absolute soy- 
ereignty of the Union will protect him against the qualified 
sovereignty of the State. 

If one citizen claims a debt from another, the courts of Mas- 
sachusetts will hear, and, it may be, enforce his claim in the 
exercise of another attribute of sovereignty ; but if the defen- 
dant exonerates himself by an appeal to the courts of the United 
States, under the paramount law of that Government, the 
absolute sovereignty of the Union controls the qualified soy- 
ereignty of the State. 

Omne majus in se continet minus. If sovereignty consists in 
the right to administer certain powers, a State may surrender 
some or all. If sovereignty consists simply in the absolute 
independence of a State in every particular, then it may sur- 
render that, retaining many of the attributes which belong to 
sovereignty in the former sense. That the State remains in 
possession of some of these attributes is therefore no proof that 
it has not lost its sovereignty in the latter sense of the word. 

Take Vattel’s definition of a sovereign State: ‘* Toute na- 
tion qui se gouverne eile méme, sous queique forme qui ce soit, 
sans dependance d’aucun étranger, est un Etat souverain ;”! 
and it becomes at once apparent that a State which is bound by 
its Constitution in any single particular to submit to another 
power, much more one whose citizens owe a separate allegiance 
to a power whose laws are paramount and supersede its own 
when they come in conflict, is by no means sovereign. 

If the writer intends to represent Mr. Wheaton as recognizing 
State Sovereignty in the Union, we beg leave to refer him to 
Wheaton’s definition of a ‘* Compositive State,” which, as he 
says, **is alone a sovereign power,” while ‘* the sovereignty 
both internal and external of each several State is impaired by 
the powers thus granted, and the limitations thus imposed.” ? 

The city of Cracow was declared by the Congress at Vienna 
to be a ‘* free, independent, and neutral State,” but it lacked a 
genuine sovereignty since, to mention no other limitations, it 
was refused the right of giving an asylum to fugitives from its 
protectors, Russia, Austria, and Prussia. 





1 Liv. Le. 1§ 4, 
2 Wheaton on Internationa] Law, 2d Ann. ed. by Lawrence, p. 76. 
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The United States of the Ionian Islands are declared to be 
‘¢a single, free, and independent State.” Will the Law 
MAGAZINE sustain their right by virtue of existence as ‘¢: 
single, free, and independent State” through the solemn com- 
pact of Great Britain, to resist cession by secession ? 

It is worthy of notice in this connection that the power of 
punishing treason against the Ionian States is assured to them, 
while we are told th: at it is ‘*a convincing proof of State Sov- 
ereignty ” that Treason against a particular State here, ‘+ not 
against the federation,” * “ is probably cognizable only by the 
judie ature of such State.” 

But we cannot think it necessary to argue at great length 
for the power of one sovereign State to become subject to 
another, or to unite itself with others by an indissoluble tie, 
subjecting its citizens to a new power, even while retaining its 
separate existence for certain purposes of government. Nor 
are authorities wanting, if need be, for the proposition. 

Phillimore speaks of ‘* the voluntary or compulsory incorpo- 
ration of the nation into another sovereignty or . . . its 
submission and the donation of itself, as it were, to another 
country.”? 

‘¢ The truth seems to be,” says Blackstone, ‘* That in such 
an inco*porate union (which is well distinguished by a very 
learned prelate from a federate alfiance, where such an infringe- 
ment would certainly rescind the compact), the two contract- 
ing States are tot: ully annihilated, without any power of a 
revival; and a third arises from their conjunction, in which all 
the rights of sovereignty, and particularly that of legislation, 
must of necessity reside.” 

Again, Phillimore says, ‘* A State may undergo most im- 
portant and extensive changes without losing its personalty . . . 
It may place itself under the protection of another State, and 
be reduced to a semi-sovereignty, thereby indeed, as has been 
shown, materially affecting its external relations, though re- 
taining, in many respects, its corporate character.”? And the 
Ionian States, already referred to, are cited by Kluber as a true 
example of semi-sov ercignty. 

Nor does it seem necessary to bestow much time upon the 
alleged axiom that ‘* our ancestors of a hundred or a thousand 
years ago, cannot bind us or our posterity for all time to come 
to their political arrangements.”* If the writer means that 


1P, 344. 

2 Phillimore on International Law, vol. 1, pp. 147, 148. 
31 Bl Comm. p. 97, note. 

4P, 336. 
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the occupants of any territory once forming a State may refuse 
to be bound by the political arrangements of their ancestors, 
and have a right to resume their former political sovereignty 
from ** motives of utility,” that Aragon and Castile, that Bur- 
gundy or Scotland, may revive their separate sovereignty, it is 
sufficient to say that the existing government of those territo- 
ries will have an equal right to hang any one, acting upon the 
authority of this axiom, ‘* from similar motives of utility.” 

We neither deny, nor propose to discuss the right of revolu- 
tion. Gross op; ression justifies resistance in men or States, 
organized or unorganized. It is by another class of arguments 
and authorities that we are ready to prove that the benign 
government of these United States has not justified a rebellion 
in the interest of oppression. Here we discuss the construction 
and effect of their written laws. 

If the writer relies on the theory of a compact, can he intend 
to assert that one generation may repudiate the solemn engage- 
ments between their own and other States, because they have 
existed during the short space of one human life? We trust 
not. Ile can only mean to declare the right of a whole people 
to change its form of government at will. In that senge the 
question recurs as to the real s/afus of the party assuming to 
make the change: whether it is the people or a faction, a State 


absolutely sovereign, or a mere section and component part of 


a great controlling sovereignty. This brings us to what after 
all j is, we presume, really the great question at issue. 
Conceding for the purposes of the argument, the original and 
absolute sovereignty of the several States which form the Union ; 
having shown the power of such States to relinquish that sov- 
ereignty in whole or in part, whether divisible or indivisible— 
did these States, in their corporate capi acities, each preserving 


its sovereignty unimpaired, enter into a treaty with each other, 


terminable at any moment by the mere exercise of the sovereign 
will of each, recognizing no judge or arbiter ? 

Or, did the people of oll create, by their solemn act, a great 
and sovereign incorporate State, **in the wide arch of ” whose 
‘*ranged Empire” each was a separate and distinct stone ? 

To us they seem to answer this question for all time in those 
grave words, which have become to Americans both a law and 
a prophecy. 

‘* We, the People of the United States, in order to form 
a more perfect Union, establish justice, insure domestic tran- 
quillity, provide for the common defence, promote the general 
welfare, and secure the blessings of liberty to ourselves and 
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our posterity, do ordain and establish this Constitution for the 
United States of America.” 

‘© This Constitution, and the Laws of the United Siete 
which shall be made in pursuance thereof; and all Treaties 
made, or which shall be made, under the authority of the United 
States, shall be the Supreme Law of the Land; and the Judges 
in every State shall be bound thereby, anything in the Consti- 
tution or Laws of any State to the contrary notwithst: nding.” 

But let us appeal, to the generation which wrought on “this 
fabric, to those who felt the ‘ovil and applied the remedy, and 
ask them what they sought to do. Let us examine their work, 
and, by the light these inquiries throw upon it, let us then 
determine what they have in fact done. 

The fifteenth number of the Federalist, written at this time, 
presents a gloomy picture, drawn by no ignorant hand, of the 
defects of the Confederation, and the calamities which they 
caused or threatened. 

The author of the article in the Law MaGazine appears to 
have read this description, and while he says, ** The history of 
the United States of America under the articles of Confedera- 
tion, affords a painful but irrefragable proof of State Sover- 
eignty,” yet, singularly enough, he would have his readers 
believe that the men and the people who suffered from the evils 
of uncontrolled State Sovereignty, purposely left the same rad- 
ical defect in the new form of Government elaborately framed - 
to remedy it. 

The opponents of the new Constitution, says the Federalist, 
‘¢seem still to aim at things repugnant and irreconcilable ; at 
an augmentation of Federal authority, without a diminution of 
State authority; at sovereignty in the union, and complete 
independence in the members. They still, in fine, seem to 
cherish with blind devotion the political monster of an smperium 
in imperio.” 

‘¢ Men who object to the new Constitution for deviating from 
a principle which has been found the bane of the old, and 
which is in itself evidently incompatible with the idea of a 
Government.” 

‘¢ There is nothing absurd or impracticable in the idea of a 
league or alliance between independent nations for certain de- 
fined purposes.” ** If the particular States in this country are 
disposed to stand in a similar relation to each other, and to drop 
the project of a general DISCRETIONARY SUPERINTENDENCE, 
the scheme would be indeed pernicious. ——- ae he! ee 
‘* But if we are unwilling to be placed in this perilous situation, 
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if we still adhere to the design of a National Government, 
or, which is the same thing, of a superintending power under 
the direction of a Common Council, we must resolve to incor- 
porate into our plan those ingredients which may be considered 
as forming the characteristic ditlerence between a league and a 
government ; we must extend the authority of the Union to the 
persons of the citizens.”! 

And, in speaking of the Germanic Confederation, the writer 
says: ** The fundamental principle on which it rests, that the 
empire is a community of sovereigns; that the Diet is a repre- 
sentation of sovereigns; and that the laws are addressed to 
sovereigns, renders the empire a neryeless body, incapable of 
regulating its own members, insecure against external dangers ; 
and agitated with unceasing fermentations in its own bowels ;”? 
and finally he asserts ‘‘ the important truth, which it (experience ) 
unequivocally pronounces in the present case is, that a sov- 
ereignty over sovereigns, a government over governments, a 
legislation for communities, as distinguished from individuals, 
as it is a solecism in theory, so in practice it is subversive of 
the order and ends of civil polity by substituting violence in 
the place of Jaw, or the destructive coercion of the sword, in 
the place of the mild and salutary coercion of the magistracy.”* 

Washington declared, ‘* It is indispensable to the happiness 
of individual States that there should be lodged somewhere a 
supreme power to regulate and govern the concerns of the 
confederate peoples.” 

Mr. Madison wrote, in 1833, ‘* It must be kept in mind that 
the radical defect of the old confederation lay in the power of 
the States to comply with, to disregard, or to counteract the 
authorized requisitions or regulations of Congress ; that a radical 
cure for this fatal defect was the essential object for which the 
reform was instituted ; that all the friends of the reform looked 
for such a cure.” * 

But we need not multiply testimonies of the crying evil of 
the time. The great necessity was a strong central government 
supreme over the States. Was that necessity supplied ?—or 
did the framers of the Constitution, with the radica! and fatal 
defect of the existing system before their eyes, not even attempt 
a radical cure ? 





— ee 


1 Vol. 1, N. Y. ed. of 1802. 92, 93, 94. 

2 Ib. p. 129. 

3P. 130. 

4 Letter to W. C. Rives, Private Correspondence, by J. C. M’Guire, 323. 
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It is a remarkable fact that, while Englishmen and Americans 
derive their love of local independence and local authority from 
the same national and ancestral sources, English writers should 
yet find it so difficult to appreciate the peculiar characteristics 
which this element has given to our Government. It is re- 
markable that the citizens of a country so full ‘* of parish 
vestries, town councils, and county sessions,” which, as Lord 
Campbell says, ‘‘ are the organs of the petty confederated re- 
publics into which England is parcelled out” '— so full of the 
same local attachments which are manifested here in devotion 
to State rights as well as to smaller local organizations—should 
not appreciate this peculiar and distinguishing feature of our 
system ; local jurisdictions, independent, so far as the common 
interest will permit, but subordinated, for its protection, to a 
series of central authorities. French writers apprehend it far 
more readily. De Tocqueville says, ‘* When several nations 
form a permanent league and establish a supreme authority, 
which, although it cannot act upon private individuals, like a 
National Government, still acts upon each of the Confederate 
States in a body, this Government, which is so essentially 
different from all others, is called Federal. Another form of 
society is afterwards discovered, in which several States are 
fused into one, with regard to certain common interests, al- 
though they remain distinct, or only confederate, with regard 
to all other concerns. In this case the central power acts 
directly upon the governed whom it rules and judges in the 
same manner as a National Government, but in a more limited 
circle.” ? 

Every town in Massachusetts is quasi-independent ; sovereign, 
if you please, in certain particulars. It appoints constables, 
lays out ways, builds school-houses. But to the State is dele- 
gated the power of managing other matters, which concern the 
common interest. The people, voting in towns, elected dele- 
gates, who made the State Constitution. The State may 
modify or take away the powers of the towns. So the people 
of the United States may amend the Constitution, and take 
away powers reserved to the States. The city of Boston has 
an executive and a legislative department, and a body of police, 
appointed by its chief magistrate. It lays out streets, collects 
taxes, passes ordinances, imposes penalties—not quite so nearly 





11 Lives of the Chief Justices, 2. 
2 Democracy in America, Bowen’s ed., vol. 1, p. 200. 
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sovereign, truly, as a county palatine, and no more clothed 
with the destructive attribute of secession. Extend a similar 
reservation of local authority to a larger territory ; let it cover 
a wider sphere; protect it by a somewhat more s sacred than a 
city charter, and a ** compositive State” is created. 

When the Constitution of the United States was established, 
the people and the States became subject, whatever their former 
position, to the government so created—as the people and the 
towns became su‘ ject to the State Governments created by the 
State Constitutions, although not to the same extent. 

Mr. Jefferson says, in his autobiography: ** Was not this 
great country alre: udy divided into States, that division must be 
made, that each might do for itself what concerns itself directly, 
and which it can so much better do than a distant authority. 
Every State, again, is divided into counties, each to take care 
of what lies within its local bounds; each county, again, into 
townships, or wards, to manage minuter details; and every 

rard into farms, to be governed each by its individual pro- 
prietor.”? 

In 1787, Mr. Madison wrote to Edmund Randolph, ‘I hold 
it for a fundamental point, that an individual independence of 
the States is utterly irreconcilable with the idea of an aggregate 
sovereignty. I think, at the same time, that a consolidation of 
the States into one simple Republic is not less unattainable 
than it would be inexpedient. Let it be tried, then, whether 
any middle ground can be taken which will at once support 
a due supremacy of the national authority, and leave in mee 
the local authorities, so far as they can be subordin: ately useful.” 

And again, he wrote, in 1830, to N. P. Trist, «* W ~oels 
identifying the case of the United States with that of individual 
States, there is, at least, an instructive analogy between them. 
What would be the condition of the State of New York, of 
Massachusetts, or of Pennsylvania, for example, if portions, 
containing their great commercial cities, invoking original rights 
as paramount to sound and constitutional compacts, should 
erect themselves into distinct and absolute sovereignties? In 
so doing they would do no more, unless justified by an in- 
tolerable oppression, than would be done by an_ individual 
State, as a portion of the Union, in separating itself, without 
a like cause, from the other portions.” § 











1 Works, vol. 1, p. 82. 
25 Elliot’s Debates on the Federal Constitutions, 107. 
8 Private Correspondence, 138, 
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Mr. James Wilson, of Pennsylvania, a signer of the Decla- 
ration of Independence, a member of the Revolutionary Con- 
gress, of the Constitutional Convention, and of the Pennsylvania 
ratifying Convention, a Judge of the Supreme Court of the 
United States, and a Professor of Law in Philadelphia, said in 
the Constitutional Convention: ‘Ile was not, however, for 
extinguishing these planets (the States), as was supposed by 
Mr. Dickinson, neither did he, on the other hand, believe that 
they would warm or enlighten the sun. Within their proper 
orbits they must still be suffered to act, for subordinate purposes, 
for which their existence is made essential by the great extent 
of our country.”?! 

And in the Pennsylvania Convention, while he repudiated 
State Sovereignty, he said that the supreme power was in the 
people, as illustrated by the Declaration of Independence, 
denied that the Constitution had the least trace of a compact, 
and affirmed that, ‘* So far as relates to the general object of 
the Union—so far it was intended to be a consolidation, and on 
such a consolidation, perhaps, our very existence as a nation 
depends.” Tle said also, that the people of the United States 
formed one great community, those of the different States com- 
munities on a lesser scale; and that from this great division 
into distinct communities, different proportions of legislative 
power should be given to the governments; the States being 
made for the people, who might form a general or State govern- 
ment as they pleased, and accommodate them to each other.? 

At a later day, Patrick Henry, the decided but patriotic 
opponent of the new constitution, accepting it as the will of the 
people, pronounced Virginia under it to be to the Union what 
the county of Charlotte was to her.® 

Far be it from us to surrender the rights reserved to the 
States, or to lend the feeble weight of our opinion to any con- 
struction, which shall shake the admirable balance between 
local independence and central sovereignty which is secured 
to us. 

Powers, often vested in one government, are divided between 
the Union, consolidated for this purpose—E pluribus unum— 
and the separate States, yielding their sovereignty to this extent. 
The supremacy—the sovereignty shortly so called—rests in the 
Union, and finally in the people. And the Supreme Court, 


———— ee) 





15 Elliot, 169. 
22 Elliot, pp. 455 et seq. 461, 497. 
3 Wirt’s Life of Henry, 15th edition, 409. 
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created by the people, by the very act which created the Legis- 
lative and Executive Departments, adjudicates upon their con- 
troversies when they reach a judicial issue. The privileges 
reserved to the States, endeared to them by education and 
habit, may not be taken away without a violation of the sacred 
charter which guarantees them. To avoid one extreme, it is 
not necessary to run into the other. We say this only to 
exclude a conclusion, and trust it will be borne in mind that 
our present purpose is not to develop all the relations of the 
State and Federal Governments, but to show the supremacy of 
the former within its sphere, and the absurdity of secession. 

Nor ean we believe it necessary to argue to English lawyers 
that the existence of ** fundamental and essential conditions ” 
of a political union - inconsistent with the supremacy of the 
**compositive State” created by it. Would rebellion in Scot- 
land be made legal i. the vote of a majority of the whole 
people that an act of the British Parliament had modified the 
Act of Union?! 

The fact that the American Constitution thus combines local 
independence with central sovereignty, acting directly upon the 
same individuals, in a manner unlike any existing F ederal Union, 
or Confederated State, is one reason that it has been so much 
misunderstood. 

But that it was intended to establish a government—a nation 
—not to form a league or federation—contemporary history, 
the statements of the leading men of the time, and the de hanes 
upon it, the declarations of advocates and opponents, and, above 
all, the Ler Scripta itself, demonstrate beyond cavil. Some of 
these authorities have been already quoted. Let us consider 
others. 

The convention comprised two parties ; parties which existed 
in the country then as since. One favored a consolidated union 
or a national government, consolidated and national as to foreign 
governments ‘and for common interests; the other a federal 
league of independent States. The Constitution was mainly 
the work of the former, in its leading and fundamental prin- 
ciples, although compromises and qualifications show the influ- 
ence of the latter. 

Governor Randolph, of Virginia, an advocate of a strong 
government, in proposing a series of resolutions as leading 
principles,‘ ** candidly confessed,” as Judge Yates, who was of 





11 Bl. Comm. 97, 98. 
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the other party, tells us, ‘* that they were not intended for a 
federal government; he meant a strong consolidated Union, in 
which the idea of States should be nearly annihilated.” ! 

Mr. Patterson, of New Jersey, in behalf of the opponents 
of a national government, proposed another series of resolu- 
tions, of which it was said by Mr. Lansing, of New York, 
who supported them :—‘* The plan of Mr. Patterson sustains 
the sovereignty of the respective States, that of Mr. Randolph 
destroys it.”? And subsequently, on the question, as Mr, 
Madison says, whether Mr. Randolph’s resolutions should be 
adhered to as preferable to those of Mr. Patterson, the former 
were adhered to. 

They were not, indeed, finally adopted without modification ; 
but Mr. Randolph himself, i in a letter to the governor of Vir- 
ginia, assigning reasors for not signing the Constitution, says, 
‘*] come therefore to the last, and perhaps only refuge in our 
difficulties,—a consolidation of the Union, as far as circumstances 
will permit. To fulfil this desirable object the Constitution 
was framed by the Federal Convention.” * 

Luther Martin, of Maryland, a vigorous advocate of State 
Sovereignty, opposed the Constitution, and in giving an account 
of the Convention, of which he was a member, to the legislature 
of his own State, he said, ‘* Nay, so far were the friends of this 
system from pretending that they meant it or considered it as 
a federal system, that, on the question being proposed, ‘ that a 
union of the States merely federal ought to be the sole object 
of the exercise of the powers vested in the Convention,’ it was 
negatived by a majority of the members, and it was resolved 
‘that a national government ought to be formed.’ Afterwards 
the word ‘national’ was struck out by them, because they 
thought the word might tend to alarm ; and although now they 
who advocate the system pretend to call th mselves Federal- 
ists, in Convention the distinction was quite the reverse; those 
who opposed the system were there considered and styled the 
federal party, those who advocated it, the anti-federal.” ” 

Possibly the erroneous impression entertaincd as to the theory 
of our government, may be in part due to this contusion in the 
use of the term federal. 

Again he says, ‘* But this provision was not adopted, being 
so much opposed to the great object of many of the leading 
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members of the Convention, which was, by all means, to leave 
the States at the mercy of the general government, since they 
could not succeed in their immediate and entire abolition.” ! 

Messrs. Yates and Lansing, of New York, left the Conven- 
tion and wrote the governor of that State : ‘* We gave the prin- 
ciples of the Constitution, which has received the sanction of a 
majority of the Convention, our decided and unreserved dissent : 
but we must candidly confess that we should have been equally 
opposed to any system, however modified, which had in object 
the consolidation of the United States into one government. 
We beg leave briefly to state some cogent reasons, which, among 
others, influenced us to decide against a consolidation of the 
States.” ? 

‘¢ These reasons were, in our opinion, conclusive against any 
system of consolidated government: to that recommended by 
the Convention we suppose most of them very forcibly apply.” % 

Elbridge Gerry, of Massachusetts, afterwards Vice-Presi- 
dent, said :-— 

‘** The constitution proposed has few, if any, federal features, 
but is rather a system of national government.” 

‘The question, on this’ plan, involves others of the highest 
importance. . . . «. (3) Whether in lieu of the federal 
and state governments, the national constitution now proposed, 
shall be substituted, without amendment.” * 

‘¢In every proceeding of the convention,” writes Mr. Mad- 
ison, in 1833, to W. C. Rives, ** when the question of para- 
mountship in, the Union could be involved, the necessity for it 
appears to have been taken for granted.” ® 

Said Patrick Henry, in the Virginia Convention: ‘* That 
this is a consolidated government is demonstrably clear.” ® 

George Mason declared: ‘* The present clause clearly dis- 
covers that it is a national government, and no longer a con- 
federation.” 7 

‘¢ My principal objection,” he said, ‘1s, that the Confedera- 
tion is converted to one general consolidated government.” § 

Madison could only reply that the consolidation was not 
complete. 

In the formal communication transmitted with the Constitu- 
tion to Congress, ‘* by the unanimous order of the Convention,” 





o — 


11 Elliot, 383, 5 Priv. Corresp, 323. 
2 Thid. 480. 6 3 Elliot, 22. 
3 Ibid. 481, 7 Ibid, 29. 


4 Ibid, 493. 8 Ibid, 33. 








2 
= 
, 
4 
if 




















A OM a tA AE INE LE IN MO tt ti 


American Secession and State Rights. 875 


and in their name, read once throughout, and afterwards agreed 
to by paragraphs, and signed by their President in that capacity, 
to which the WL. iW MAGAZINE refers as ‘* Washington’s letter 
to Congress,” they say, ‘*it is obviously impracticable, in the 
Federal Government “of these States, to secure all rights of 
independent sovereignty to each, and yet provide for the in- 
terest and safety of all.” 

‘¢ In all our deliberations, on this subject, we ke pt steadily 
in our view that which appeared to us the greatest interest of 
every true American, the consolidation of the Union, in which 
is involved our prosperity, felicity, safety, perhaps our national 
existence.” ! 

Thus we find that both the advocates and opponents of the 
Constitution concurred in maintaining that its leading principles 
were those of a substantial consolidation for the purposes 
indicated. 

But of what use are these declarations when the ** law and 
the testimony ” are so elcar. 

«© What,” says Gouverneur Morris, ‘‘ can a history of the 
Constitution avail towards interpre ting its provisions; this 
must be done by comparing the plain import of the woul with 
the general tenor and object of the instrument. ‘That imstru- 
ment was written by the fingers which write this letter.” 

Turn, then, to the instrument itself, and the plain import of 
the words, its general tenor and object, put its meaning and 
purpose beyond question. The very preamble makes haste to 
declare it. ‘* We, the People of the United States.” Not 
‘¢We, the States,” not ‘* We, the People of Massachusetts, 
Virginia, &c.,” but, ** We, the People of the United States,” 
‘¢ the sovereigns of this country, ordain and establish this Con- 
stitution for the United States of America. 

It is quite easy for a foreigner, separated by three thousand 
miles of space, three- -quarters of a century of time, and, per- 
haps, more than all, by the intellectual barrier which almost 
seems to hide facts and arguments from the eyes, to pronounce, 
ex cathedra, that the only force of the argument derived from 
these words lies in the reputation of its advocates. It would 
be difficult for any one to say this who had studied our history 
with the care which such a dictum demands, to excuse its bold- 
ness. Compare this language with the title of the ‘* Articles 
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of Confederation and perpetual union between the States,” 
ratified by the delegates, **on the part and behalf” of the 
several States. 

Turn to the ‘* Debates on the Constitution,” and note the 
importance attached to a ratification by the people. Mr. Pat- 
terson desired its reference to the Legislatures of the States. 
Luther Martin sustained him, while Madison, who opposed 
him, ** considered the difference between a system founded on 
the legislatures only, and one founded on the people, to be the 
true difference between a /eague or treaty and a constitution.” 

‘* The doctrine laid down by the law of nations in the case 
of treaties is, that a breach of any one article by any of the 
parties frees the other parties from their engagements. In the 
case of a union of people under one constitution, the nature of 
the pact has always been understood to exclude such an inter- 
pretation.” | 

*T have alre ady shown that this system is not a compact 
or contract,” said Judge Wilson, in the «*] ’ennsylvania Conven- 
tion for Ratification ; * «the system itself tells you what it is ; 
it is an ordinance and establishment of the people. I think that 
the force of the introduction to the work must by this time have 
been felt. It is not an unmeaning flourish. The expressions 
declare, in a practical manner, the pr inciples of this constitution. 
It is ordained and established by the people themselves.” ? 

‘* Who authorized them,” cried Patrick Henry, ‘* to speak 
the language of ‘we, the people, instead of we, the States? 
States are the characteristics and the soul of a contederation. 
If the States be not the agents of this compact, it must be one 
great, consolidated, national government of the people of all the 
States.” ** Have they said, we, the States? Have they made 
a proposal of a compact between States? If they had, this 
would be a Confederation. It is, otherwise, most clearly, a 
consolidated government. The question turns, Sir, on that 
poor little thing, the expression, ‘we, the people,’ instead of 
the States of America.” 3 

Note, too, the language used by the ratifying conventions. 
They assent to, ratify and confirm the constitution in the name, 
authority, and behalf of the people. This is not the language 
of States forming a league, but of a people establishing a na- 
tional form of government. 

What matters it if they were the people of the several 
States ? i were also the people of all. They met and 
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acted in the divisions already existing. <A citizen of Massa- 
chusetts could not go to New York to vote. Was it a ratifica- 
tion by towns, because they voted in townships for delegates 
to the ratifying conventions? The people of each State, and 
of all the States, by the most solemn of acts, divested each 
State of its sovereignty, and gave that sovereignty to the 
Union. The State, if the legislature of the State he meant, 
could not do this; but the people of each State declare their 
will to form, with the people of all the others, one nation, for 
the purposes expressed in the instrument they adopted, as 
those of Tuscany and Modena united with Sardinia. How can 
delay in the ratification by one or more vary its effect? Did 
not the people of the United States choose their president when, 
as was formerly the case, until changed by a law of Congress, 
they voted in different States on different days? Or can it be 
said that one party to an indenture is not bound, because he 
executed the instrument a week later than the other party? 
If nothing more is meant than that the fact that some States 
delayed their ratifications was evidence that the action of the 
other voters of the Union was not binding on them, it obvi- 
ously does not follow that the constitution was not ordained 
by the people of the Union, as a body, because a portion had 
the power of declining to join with the remainder. When all 
did join, it was the act of all. 

They ordained the constitution to ‘form a more perfect 
Union.” More perfect than what? Than a league, in which 
every State retained its sovereignty and the right to abandon 
the alliance? More perfect than another league of like char- 
acter, ‘* inviolably to be observed,” and declared to be ‘+ per- 
petual ?” 

This is a ** constitution,” that was a ‘‘ league” by its terms— 
a constitution is in no sense a federation, nor is a federation or 
league ‘* ordained and established.” 

It establishes all the departments of government ordinarily 
known in civilized nations, legislative, executive, and judiciary, 
upon which it bestows the most eminent attributes of sover- 
eignty, and especially those by which nations and peoples are 
known as such to each other. We do not pause to enumerate 
them, since they can readily be examined. Of these also it 
deprives the several States. It creates a government acting 
directly upon individuals, and intrusts it with military force to 
execute its decrees. To the judiciary it commits the dignified office 
of determining all cases arising under the consittution ; expressly 
including certain matters concerning the States. It deprives 
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them of the right, which certainly no sovereign State can be 
without, of assuming any other than a republican form of gov- 
ernment, by requiring the United States to guarantee that form 
to each. It bestows upon a certain number of the States the 
ultimate power of sweeping away every right and privilege re- 
served to the States, save one, thus consolidating all into one 
incorporate whole, and stripping each, with that exception, of 
all power to protect its identity, and closes by the solemn 
declaration of its supremacy; while it binds all its executive 
and judicial officers, and those of every State, by the most 
solemn test which human reverence has conceived, to its 
support. 

This is a brief enumeration, but it is significant and compre- 
hensive. Nor can it fail to demonstrate the unequivocal pur- 
pose of those who framed and adopted the constitution. 

Sovereign, indeed, are those States which cannot make 
known their existence to a foreign power, by embassy or treaty ! 
Which cannot contract with each other without the approval of 
a superior, to whom, by language whose significance cannot 
be concealed, power is given to make all laws necessary to 
execute its powers ! 

Ot the twelve amendments, all but two related to individual 
or popular rights, and are, in no sense, calculated for the 
preservation of the sovereign 1ights of States. One merely 
protects a State from the suit of a private individual ; while 
another declares that ‘* The powers not delegated to the United 
States by the constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the people.” 

Much stress is laid by some on the use of the word ‘* dele- 
gated.” An argument is based upon the technical meaning of 
the phrase, and upon the assumption that these powers are 
delegated by the States, as superiors, to the Union, as their 
agent. But this is assumption only. 

They are delegated or intrusted to the Union by the consti- 
tution, that is, by the people through the constitution. 

The Federal Government acts as a whole, and over the 
whole, and must receive its delegation from the whole. Con- 
cede, that Massachusetts could delegate no power over South 
Carolina, nor twelve of the States over the thirteenth. Yet 
the power is over the whole. So exclusive jurisdiction over 
the federal seat of government, and over federal forts, is not 
delegated solely by the State whose territory is taken, but by 
the whole people. Mr. Adams does not represent Maine, and 
the other several States, at the Court of St. James’s, but the 
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United States. Nor are the powers reserved to the States by 
the tenth amendment (the phrase is ambiguous and alternative ) 
—‘*to the States or to the people,” and no power is thus re- 
served to the former, inconsistent with the supremacy of the 
latter. Why, it may well be asked, were all these amendments 
passed, securing or declaring the individual rights of the citizen, 
and, as in this instrument, declaring thé reservation of rights 
to the people, if the States, as such, as it is said, were the 
parties to a compact? And what weak folly dictated all this 
care and caution to sovereign States, who needed only their 
sovereign volition to absolve them from all control ? ; 

We have thus hastily pointed out what was intended, and 
what was done. We turn to a brief consideration of some of 
the positions taken by the article in the Law Macazine. 

We have hitherto assumed the sovereignty of the States, 
prior to the constitution, and this question may well be left to 
the able pens reterred to by the writer, whose views we are 
discussing. As for ourselves, we are not careful to answer 
him in this matter. Such is the contrast between their former 
relations and those under the constitution, and so sivnifieant 
the change, that to dgmonstrate their prior power and indepen- 
dence, is to demonstrate the intention to surrender it. 

Some things it may be well to note. Judge Story was not 
a federalist, as the article might perhaps lead a reader to infer. 
All the language quoted from Judge Story is not his own, nor 
so repre-ented by him. It was Charles Cotesworth Pinckney, 
a distinguished patriot and statesman of South Carolina, ‘who 
said, in the Convention of that State: * The separate indepen- 
dence and individual sovereignty of the several States were 
never thought of by the enlightened band of patriots who 
framed this declaration: the several States are not even men- 
tioned by name in any part of it. . . . . Let us then 
consider all attempts to weaken this Union, by maintaining that 
ach State is separately and individually independent, as a spe- 
cies of political heresy, which can never benefit us, but may 
bring on us the most serious distresses.” ! 

The writer says that the Declaration of Independence was 
that of the ‘* representatives of the several United States of 
America in General Congress assembled,” but the word ‘* sev- 
eral” is his own—a significant insertion! They speak and 
sign for the ‘* United States” as one—*‘ in General Congress 
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assembled,” and ‘‘in the name and by the authority of the 
good people of these colonies ;” tie same good people who 
‘* ordained” the constitution. They declare no separate inde- 
pendence or nationality, but speak for the whole as a unit, for 
States together, free, ‘and independent of all others, and the 
‘*mutual pledging,” which the writer, singularly enough, with 
the same carelessness which his former quotation indicates, 
assigns to the several States, was by the individual delegates 
of their lives, their fortunes, and their sacred honor. 

As to Thomas Jefferson’s views, his advocacy of State Rights 
is not inconsistent with a recognition of the sovereignty of the 
Union, while language, in which he declares his belief in the 
right of rev olution, or the wisdom of amicable separation under 
certain circumstances, is naturally mistaken for a recognition of 
the Right of Secession. 

But his skirts are clean. He maintained the right of the 
Federal Government to coerce the States, even under the 
weaker confederation. In 1786 he wrote to John Adams, 
recommending a naval force; ‘* It will arm the federal head 
with the safest of all the instruments of coercion over its delin- 
quent members.”' To Mr. Monroe, in the same year, he said, 
‘* There will never be money in the Treasury until the confed- 
eracy shows its teeth. The States must see the rod, and per- 
haps it must be felt by some one of them.”? In 1787, to 
{dward Randolph, ‘* The coercive powers, supposed to be 
wanting in the Federal head, I am of opinion they possess by 
the law of nature.”* As to secession, moreover, in 1799 he 
writes to W. C. Nicolas, ‘* As we should never think of sepa- 
ration but for repeated and enormous violations, so these, when 
they occur, will be cause enough of themselves.” * 

In 1811, to Destutt Tracy. Speaking of the ‘* danger that 
certain States, from local and occasional discontents, might 
attempt to secede from the Union,” he says, ‘* But it is not 
probable that local discontents ean spread to such an extent as 
to be able to face the sound parts of so extensive an union.” 

And finally, i in 1825, thirty-nine years after our first quota- 
tion, late in life, he writes to Mr. Giles :-— 

‘¢ Are we, then, to stand to our arms with the hot-headed 
Georgian? No! That must be the last resource, not to be thought 
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of until much longer and greater sufferings ;” and afterwards, 
¢* Separate from our companions only when the sole alterna- 
tives left are the dissolution of our union with them, or submis- 
sion te a Government without limitation of powers.”! This is 
the language of an advocate of resistance to oppression, not of 
a legal right of secession. - 

Mr. Madison, over and over again, in public and in private, 
has cleared himself from the accusation of favoring this detest- 
able heresy. And, strange as it may seem, John C. Calhoun, 
of South Carolina, earnestly denied it. 

In a declaration drawn up by him, in 1828, for the States 
of South Carolina, which will be found in the sixth volume of 
his works, he recognizes the vast powers granted to the States, 
as a whole, that is the Union, by the clause authorizing amend- 
ments to which we have already referred. ‘* Each State,” he 
says, ‘*by assenting to the constitution with this provision, 
has modified its original right as a sovereign, of making its 
individual consent necessary to any change in its political con- 
dition; and, by becoming a member of ‘the Union, has placed 
this important power in the hands of three-fourths of the 
States,—in whom the highest power known to the constitution 
actually resides.” A power, he again says, ‘‘which . . . . 
can modify the whole system at pleasure.” , 

In 1843, he declared it to be the ** duty of the Federal Gov- 
ernment, under the guaranties of the constitution, promptly to 
suppress physical force as an element of change.” And 
1844, he averred that ‘it is a perfectly novel doctrine that 
any State has such a right (to act as it pleases) when she 
comes to act in concert with others, in reference to what con- 
cerns the whole.” 

Finally, Reverdy Johnson, a distinguished citizen of Mary- 
land, states, that Mr. Calhoun ‘ever, in all our interviews, 
repudiated [secession] as wholly indefensible as a constitutional 
remedy,” distinguishing it from nullification. ‘This last 
(secession) he never, ‘with me, placed on any other ground 
than that of revolution. This,” he said, ‘* was to destroy the 
government ; and no constitution, the work of sane men, ever 
provided for its own destruction.” 

The formation of constitutions by the several States, adduced 
in the Law Maaazine as an evidence of sovereignty, is no 
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more a proof of it, than the enactment of by-laws by towns. 
Both are void if repugnant to the supreme law. 

It is difficult to see what weight is now to be attached to 
the manner in which the articles of confederation were set 
aside ; conceding everything that is alleged, its force is wholly 
‘* nullified” by the unanimous consent of all the States to the 
constitution. Call the change, if you please, unauthorized 
until it was made; being made by unanimous consent, consen- 
sus tollit errorem, and it is no longer so. 

Vermont, whose history we recommend the writer to read, 
was settled under grants from New Hampshire, always denied 
the jurisdiction of New York, but was finally admitted to the 
Union with its consent; while the other States, which, as the 


writer affirms, with a singular indifference to the meaning of 


the word, seceded, were formed into States by the concurrent 
action of the States from whose territory they were made, and 
of the Union, in pursuance of an express provision of the con- 
stitution, to which he does not even allude. 

As to Texas, we are not aware of any distinction between 
its position in the Union and that of any other State, nor of 
any peculiar guaranty which affects at all the question of its 
sovereignty. 

But we accept the illustration which closes the writer’s argu- 
ment, as a token of its weakness, not more happy in its applica- 
tion than in the error which ante-dates our national existence, 
by citing the Declaration of 1775, and the American Revolu- 
tion, as a lawful act of secession. Morally justified, as an act 
of resistance to oppression,—as a revolution, it clearly was ; but 
the writer who claims for the American States no higher right 
under their present form of government to abandon the Union 


than the American Colonies had under the constitution of 


Great Britain to separate from. it, while he himself declares 
that action rebellious, relieves an opponent of further con- 
troversy. 

From all this it appears that the American Union is a 
national entity, ordained by the sovereign people of the States, 
surrendering the sovereignty, if any, which inhered in them, to 
the Union as a whole, while reserving certain jurisdiction to the 
States. 

Whether or not sovereign in their nature, these States and 
their citizens are made subject by the act of their people to a 
political superior, and the conformity of those citizens to the 
terms of the constitution is insured by the most solemn sanction 
known to nations, the right to deprive the disobedient of life, 
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as for the highest crime known to any law. Nor can the 
authority of any State, or anything in the constitution or laws 
thereof, absolve a citizen of the United States from his obliga- 
tion, or authorize the treason, softly named secession. 

But the time and space assigned for this ambitious enterprise 
are exhausted. For, ambitious, indeed, we deem the attempt 
to give the briefest sketch of the labor which gave birth to a 
new government on this continent, or to develop, however 
faintly, its form and character. 

More conscious are we than any critic can be, how far we 
must fail to reach the height of this great argument,—how much 
more might be said, and how much more forcibly ; and we 
have aimed only to give a brief and imperfect sketch of the 
theory of our government and the evidences of its purpose, 
to those who may never be reached by other channels, whose 
opinion we yet value too highly not to desire that these pages 
might preserve some protest, at least, against the theories 
whose poisoned fruit our offended taste rejects as bitter ashes. 
Nor need we apologize if this sketch seems only a cento of 
opinions and declarations from other lips, since they came from 
the lips of those whose right it was to speak of labors in which 
they participated, and to declare the purpose of the fabric they 
wrought. 

To us the question is no longer a living question,—no longer 
the subject of calm debate or of solution by reason or sage 
authorities. Into its lofty moral aspects we do not enter here, 
but such they are that every true man among us feels that the 
general interests of hum: anity, the majestic sovereignty of right, 
ond his sacred allegiance to the Great Sovereign, whom “ 
has called with solemn oaths to witness his fidelity, forbid him to 
hesitate or falter in the contest for the liberty of all, for civili- 
zation, permanent peace and good government in this Western 
world, while he reverently hopes and trusts that yet ** the whole 
body fitly joined together and compacted by that which every 


joint sunplie th,” may increase to the edification of the world— 


purified by suffering and trial. 
G. S. H. 


Boston, U.S.A. October, 1863. 
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Supreme Court of Pennsylvania. 
Rowtianp E. Evans v. Tue Puimmapetenra Civus. 


The amotion of members of private corporations. 


At Nisi Prius. Opinion by 

Woopwarp C. J.—This case touches the power of a 
private corporation to disfranchise one of its members, and it 
will be necessary and proper to examine, somewhat minutely, 
the authorities of the law bearing upon the point. 

The, leading case upon this branch of law is that of James 
Bagg, decided in the reign of James L, (a. p. 1616,) and 
reported in Coke’s Reports, Part XI., page 95. Bagg was 
one of twelve chief burgesses of the borough of Plymouth, in 
England, and having been guilty of the most scandalous and 
disorderly speeches to the mayor and his fellow burgesses, was 
expelled, but the King’s Bench restored him by mandamus. 
Among other things it was resolved ‘* that no freeman of any 
corporation can be disfranchised by the corporation, unless they 
have authority to do it, either by the express words of the 
charter or by prescription; but if they have not authority, 
neither by charter nor prescription, then he ought to be con- 
victed by course of law before he can be removed.” And in 
support of this Lord Coke quotes that famous clause of Magna 
Charta, beginning ‘* Nullus Liber Homo,” e. 

. Though much was said about disfranchisement in Bagg’s 
case, it was really a case of amotion, and not of disfranchise- 
ment. Bagg was removed from the office of burgess, and not 
expelled from the borough, by the action of the corporation. 
Mr. Willcock, in his excellent treatise on Corporations, page 
270, defines amotion as applicable only to officers, and says it 
causes a cessation of the particular oftices from which they are 
amoved, but in no manner affects their right to the freedom of 
the municipality ; whilst disfranchisement is applicable only to 
the freedom, and cuts off the corporator from all rights and 
privileges of the corporation. It appears, he says, that there 
is not an incidental right in corporations to disfranchise their 
members, but it must be claimed by prescription or express 
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grant of the charter. For this he refers himself to Bagg’s 
case, which, he says, has never been expressly overruled ; the 
eases in which it has been questioned having been cases of 
amotion. He then goes on to make some general observations 
on the subject , all of which are so excellent, and some of which 
are so pertinent to the case in hand, that I am tempted to 
transcribe them. He says: ‘* At the time when James Bagg’s 
case was before the court, their attention had been rarely 
attracted to the consideration of corporate causes, and the dis- 
tinction between the right to the offices and the right to the 
freedom of a municipality had been little considered. The 
particular case was of amotion from office ; the arguments were 
in general more applicable to disfranc hisome nt. But there is : 
material difference in principle. The enjoyment of office is not 
for the private benefit of the corporator, but an honorable dis- 
tinction which he holds for the welfare of the corporation, and 
therefore, though it be an office of a freehold nature, it is 
entirely conditional. . . . But the franchise of a freeman 
is wholly for his own benefit, and a private right; a right in 
the municipality similar to that of a natural subject in the 
State, of which he ought not to be deprived for any minor 
offence against his corporate fealty, any more than that for 
which, as a subject, he ought to be deprived of his franchise as 
a liegeman. For this reason, all minor corporate offences, such 
as improper behavior to his fellow corporators, where not punish- 
able by the general law of the land, as well as vivlations of his 
corporate duties, ought to be punished by penalties imposed by 
the ordinances of the municipality, and not by disfranchisement. 
But such offences against the general law as occasion a for- 
feiture of all civil rights, i import in themselves a forfeiture of 
the corporate franchise ; and offences against the corporation, 
which tend to its destruction, such as defacing the charters, 
altering the corporate records so as to destroy the evidence of 
their title to privileges, or that of the title of his fellow 
corporat-rs to their franchises, are of course causes of disfran- 
chisement.” 

These observations relate to municipal corporations ; but 
why are they not equally applicable to private corporations ? 
The interest or ‘‘ freedom” which a member has in a private 
corporation is as truly a ‘ franchise” as that which any of the 
burgesses mentioned in Bage’s case had in the borough of 
Plymouth, and may often be 1 a much more valuable franchise. 
Where it has been obtained by the payment of a pecuniary 
consideration, and property is held in connection with it, it is a 
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vested estate, and certainly ought not to be sacrificed on 
account of minor offences, which would not be permitted to 
forfeit individual interests in a municipal corporation. And if 
a power to disfranchise in a municip al corporation does not 
exist unless expressly granted, it is very safe to conclude that 
it is not inherent in a private corporation, and must have an 
express grant to support it. 

The extent to which Bagg’s case has been overruled is 
clearly indicated in Lord Bruce’s case, 2 Strange, 819, which 
was a case of amotion, not disfranchisement; and where 
it was said **the modern opinion has been that a power of 
amotion is incident to the corporation, though Bagg’s case 
seems contrary.” Richardson’s case, 1 Burrow, 517, was amo- 
tion from municipal office—that of Portman of the borough 
of Ipswich. Lord Mansfield went very fully into the law of 
corporations, and whilst the amotion was not sustained, he 
sanctioned, very distinctly, the ‘* modern opinion” referréd to 
in Lord Bruce’s case, and stated three sorts of offences for 
which an officer or a corporator may be discharged : 

1. Such as have no immediate relation to his office; but are 
in themselves of so infamous a nature as to render the offender 
unfit to execute any public franchise. 

2. Such as are only against his oath and the duty of his 
office as a corporator, and amount to breaches of the tacit con- 
dition annexed to his franchise or office. 

4. Such as are of a mixed nature, as being an offence not 
only against the duty of his office, but also a matter indictable 
at common law. 

Of these distinctions, limited originally to municipal corpo- 
rations, I shall have something to say hereafter, when I come 
to speak of them in connection with private corporations. 

In Earle’s case, Carthew,. 173, it was held that a mem- 
ber of a corporation cannot be disfranchised except for that 
which works to the destruction of the body corporate, or of the 
liberties and privileges thereot, and not for any personal offence 
of one member to another. 

Tidderly’s case, 1 Siderfin, 14, was a question of restoring 
a municipal officer who had voluntarily resigned, and Chief b. 
Hale held that every corporation had power to receive a Yesig- 
nation, and might, for good cause, amove. 

These cases are sufficient to reflect the opinion of the English 
courts on Bagg’s case. A more full reference to the authorities 
will be found in the notes to Willcock’s chapter on disfran- 
chisement, in his work on Corporations, The result seems to 
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be, that the resolution I quoted from Bagg’s case has been so 
far modified that the power of amotion is inherent in the nature 
of corporations, and not dependent upon prescription or charter, 
but the authorities do not establish the point that corporations 
have inherent power to difranchise a private member. But 
Bagg’s case is an authority against the power of disfranchise- 
ment, no farther than the reasonings therein are entitled to 
respect, for the point of the case had not reference either to 
rivate corporations or to the power of disfranchisement. 
Whilst, therefore, the very point of the case may be regarded 
as overruled, the reasonings, as expounded by Mr. W illeock, 
are such as to commend them to universal acceptance. Where 
corporations are founded upon private capital, the modern 
English cases are very unaximous in holding that no stock- 
holder can be disfranchised, and thereby deprived of his in- 
terest in the property of the corporation, without an express 
authority for the purpose in the charter. 

In Pennsylvania, The Commonwealth ex. rel. John Binns 
v. The St. Patrick Benevolent Society, 2 Binn. 441, is the 
leading case. The society, under a power conferred by its 
charter, made a by-law that vili ying a member by another 
member should be punished as a crime against the society, 
by removal from office, fine, or expulsion. inns having 
been convicted of grossly vilifying a fellow-member, was ex- 
pelled therefore under this by-law. The Supreme Court 
restored him upon mandamus, mainly on the ground that the 
by-law was not necessary for the good government and sup- 
port of the affairs of the corporation—that it subjected the 
rights of membership to the uncertain will of a majority— 
that “« the offence of vilifying a member, or a private quarrel, 
is totally unconnected with the affairs of the society, and 
therefore its punishment cannot be necessary for the good 
government of the corporation.” Chief Justice Tilghman, 
delivering the opinion of the court, quoted Lord Mansfield’s 
three sorts of offences as laid down in Richardson’s case, and 
said Binns’ offence did not come within either of them; and 
he concluded by declaring that ‘‘ without an express power 
in the charter, no man can be distranchised uniess he has 
been guilty of some offence which either affects the interest 

or good government of the corporation, or is indictable by the 
law of the land.” 

In Fuller v. The Trustees of the Plainfield Academy, 6 Conn, 
532, Judge Dagget alluded to the doctrine that a power of 
amotion is incidental to corporations, but seemed to doubt 
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whether it was applicable to any but municipal corporations, 
and quoted Judge Story as saying in the Dartmouth College 
case, that there could be no amotion of the trustees of that 
institution, and he restored the trustee of the Plainfield 
Academy who had been expelled for disrespectful and con- 
temptous language towards his associates, and for neglect of 
duty as a trustee. ‘*The court,” he said, ‘* cannot justify 
expulsion from office on such charges. What the trustees 
might have done to one of their number who had committed a 
crime which would banish him from society, it is not neces- 
sary to decide.” Another principle was asserted in this case, 
that the place of a trustee in an eleemosynary corporation, 
though no emoluments are attached to it, is a franchise of 
such a nature that a person improperly dispossessed of it is 
entitled to redress by mandamus. See also Dartmouth College 

Woodward ; 4 Wheaton, 676. 

In the case of Gray v. The Medical Society of Erie, 
24 Barbour, 570, a physician was asking to be restored to 
a society from which he had been expelled for violating a 
by-law that prescribed a tariff of fees for medical services. 
The Supreme Court of New York went very fully into the 
authorities upon corporate powers, and held that ‘the power 
given to medical societies by statute to make by-laws and regu- 
lations relative to the admission and expulsion of members, 
yas not an arbitrary or unlimited power, and that a by-law 
must be reasonable, and adapted to the purposes of the cor- 
poration, 

In the case of The Commonwealth y. Philanthrophic Society, 
5 Binn. 486, we have in our own courts what is very rare in 
the authorities, an instance of expulsion that was sustained. 
A member made a demand upon the society for relief f agreeably 
to the rules of the institution, and presented a physician’s bill 
which he had altered from four to forty dollars, and which 
he claimed to have paid. Upon the ground that this was a 
scandalous crime, amounting almost, if not quite, to technical 
forgery, and that it was directly injurious to the society, his 
expulsion was supported. 

In The Commonwealth vy. The Franklin Beneficial Association, 
10 Barr, 357, a member was restored who had been expelled 
for enlisting in the army in violation of a by-law of the society. 

In The Commonwealth v. The German Soc iety. 3 Harris, 251, a 
society for ‘* mutual support and assistance,” the cause of dis- 
franchisement was that the member had assisted, as president of 
the society, in defrauding it out of fifty cents, and had defamed 
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and injured the society in public taverns. It was held not to 
be a sufficient cause, and he was restored. 

When the charter of the Butchers’ Beneficial Association 
was presented to our Supreme Court, it was rejected, on the 
ground, among others, that it allowed the association to expel 
members who should be ‘ guilty of actions which may injure 
the association.” This, said the Chief Justic ‘e, we cannot 
approve; for it gives the association an entirely indefinite 
power over its members. For any action which may injure 
them they may expel, and therefore they may expel a member 
for becoming insolvent. It is totally incompatible with the 
whole spirit of our institutions, to clothe any body with such 
indefinite power over its members; for it is equivalent to 
socialism, and is a rejection of all individual rights within 
the association. It is common in such charters to found the 
right of expulsion on the fact that the member has been found 
guilty of some crime on a trial in court, and this is quite 
proper. 11 Tfarris, 151. 

In the case of the Beneficial Association of Brotherly Unity, 
2 Wright, 209, a charter was rejected because it gave a majority 
the power to expel any member * guilty of an offence against 
the law ”—the court holding that a constitution that puts all 
power over rights in the hands of a majority is no constitution 
at all. 

Gathering, now, into one gioup, the principles of decision 
that lie scattered through the authorities, they may be stated 
thus : ° 

1. That the power of amotion for adequate cause, is an inher- 
ent incident of all corporations, whether municipal or private, 
except, perhaps, such as are literary or eleemosynary, but the 
exercise of this power does not affect the private rights of the 
corporator in the franchise. 

2, That the power of disfranchisement which does destroy 
the member’s franchise, must, in general, be conferred by 
statute, and is never sustained as an incidental power, without 
statute grant, except in two cases—first, on conviction of the 
member in a court of justice of an infamous offence—and 
second, where he has committed some act against the society 
which tends to its destruction or injury. 

3. That the power to make by-laws is incidental to corpora- 
tions, and generally expressly conferred by statute; but by- 
laws which vest in a majority the power of expulsion for minor 
offences, are, in so far, void, and courts of justice will not sus- 
tain expulsions made under them. 
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4. In joint stock companies, ‘* or indeed, in any corpora~ 
tion owning property,” (Angell & Ames on Corporations, § 
410,) no power of expulsion ¢ can be exercised unless expressly 
conferred by the charter. 

With these principles in view, I take up the charter of the 
Philadelphia Club, and find that it was incorporated on the 8th 
May, 1550, under the name of the ‘* Philadelphia Association 
and Reading Room,” (afterwards changed to that of the 
*¢ Philadelphia Club,”) with authority to ** elect officers, to 
eatablish by-laws for their government, and to hold real estate, 
the yearly value of which shall not exceed three thousand 
dollars ;” but there is no power either of amotion or distran- 
chisement expressly conferred. They make no pretence to this 
power by prescription. 

The by-laws established by the corporation provide for the 
election of officers, and the order of proceedings, and fix ** the 
entrance money” to be paid by resident members at $100, with 
a semi-annu: al subse ‘ription of $ $20; and for non-resident mem- 
bers at $50, with a semi-annual ‘wabeeri iption of $15. The 
LXV., LXV I., and LXVIL. By-laws enact that * if the con- 
duct of a member be disorderly, or injurious to the interests of 
the club, or contrary to its by-laws,” he shall be requested to 
resign; and if the request he disregarded,-the board shall refer 
the matter to the next stated meeting of the club, and * at 
such meeting the cireumstances of the case shall be considered, 
and the member may be expelled.” 

The relator became a member of the club in 1848, and it is 
not alleged that he has failed to pay any of his dues, or per- 
form any of his duties to the club; but the return alleges that 
on ‘the ev ening of the 24th of February, 1863, the defendant 
was guilty of breaking the 65th by-law by having an alterca- 
tion within the walls of the club-h. use with Samuel B. Thomas, 
and by striking him a blow.” For this he was expelled. 

Now, undoubtedly , such conduct was disorderly ; for though 
the objects and purposes of the society are not set forth in the 
charter, it is said to be a club for the cultivation of social rela- 
tions; and these are friendly and kind relations, and are not 
promoted by such conduct as is imputed to the relator. But 
does a single instance of disorderly « conduct justify disfranchise- 
ment? It is not alleged that the relator is a quarrelsome 
person, or habitually ‘disorderly. On the contrary, it was 
admitted in argumert that he is a respectable gentleman, and it 
is shown that when the offence occurred he was sitting in the 
bar-room of the club-house in quiet and friendly conversation 
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with another person, when Thomas entered and uttered defam- 
atory words, which the relator understood to be applied to 
himself. It was therefore an assault upon Thomas provoked 
by himself. It was not an interruption of any deliberations or 
proceedings of the club ina state of organization—it occurred not 
in a reading-room, or an eating-room, nor at a ecard or billiard- 
table, but in what is called the office or bar-room of the house. 

I look upon the occurrence as disorderly and injurious to the 
interest of the club, within the meaning of the 65th by-law, 
but as one of those ** minor offences,” of which Mr. Willeock 
speaks, and for which a majority have no power, even under 
the by-laws, to disfranchise 2 member. And upon the doctrine 
of the cases I have referred to, I hold the by-law void so far as 
it inflicts this extreme penalty for such an offence. I would be 
very sorry to say that anything short of a statute could confer 
on a majority of the members of any corporation power to 
expel a fellow-member for merely disorderly conduct. Talking 
or whispering in ar -ading-room, or wandering from the ques- 
tion in debate, or interrupting another when he is speaking, and 
very many mere breaches of good manners are disorderly, and 
injurious to such a club, and fit to be visited by reprimands and 
fines, but are not such offences against cor; orate duty as for- 
feits and franchise. Unless this unhappy occurrence be viewod 
through an atmosphere of passion and prejudice that shall 
distort and magnify its proportions, it must be regarded as 
belonging to the class of minor offences not punishable by ex- 
pulsion. The relator’s offence was not directed against the 
society, but against his fellow-member, as in Earle’s case and 
Binns’ case. The law affords no jrecedent for punishing an 
offence between fellow-members by disfranchisement. I am 
unwilling to make so bad a precedent of this case. 

But what is conclusive of this case is, that the corporation 
possesses property, real and personal, and is at liberty to ae- 
cumulate more, until an annual revenue of three thousand 
dollars comes to be enjoyed, and the relator haz purchased 
and paid for the right to participate in that franchise. It is not 
a jomt stock company at present, for under its by-laws no 
pecuniary profits are divisible among the members, but it may 
become so; and whether it does or not, the relator has a vested 
interest in its estate, and cannot be deprived of it by the pro- 


ceedings that were had against him. On this point the 
acthorities are clear, and without conflict. Nothing but an 


express power in the charter can authorize a money corporation 


to throw overboard one of its members. I have shown that 
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the act of incorporation contained no such power. On the 
contrary, it excluded it; for the proviso reads ‘+ that nothing 
herein contained shall be so construed as to authorize said 
Philadelphia Association and Reading-room to do any other act 
or acts in their corporate capacity than are herein expressed.” 

For these reasons a peremptory mandamus must be awarded ; 
and because the view I have taken of the case results in this 
conclusion, it is not necessary for me to discuss the formalities 
of the proceedings of the club under their by-laws, which led 
to the expulsion. 

Let a peremptory mandamus issue. 


Strate v. Joun UNDERWOOD ET AL.! 


A verdict was sustained for larceny in this State, against one who had goods 
in his possession which he had stolen in che Province of New Brunswick, and 
brought with him into this State. 


ON report from Nisi Prius, Davis J. presiding. 

This was an indictment charging the defendants with the 
crime of larceny. The articles stolen were alleged to be the 
property of one Christian Brahn; and the evidence on the trial 
sustained the allegation. It was alleged in the indictment, that 
the property was stolen from said Brahn, ‘‘ at Eastport, in the 
county of Washington.” There was testimony to prove that 
the property was stolen from the owner from a vessel to which 
he belonged, then at St. Andrews, in the Province of New 
Brunswick ; that the defendants were followed to Eastport, and 
the property found in their possession. 

A witness was called on the part of the State, who testified 
that he was acquainted with the laws of the Province of New 
Brunswick ; that the English common law was in force in that 
Province, except so far as it had been changed by statute, and 
that the volumes offered in evidence were the Revised Statutes 
of that Province. 

These statutes were admitted in evidence against the objection 
of the prisoners’ counsel. 

Upon the evidence, the jury, by the consent of the prisoners, 
returned a verdict of guilty, subject to the opinion of the full 
court. 





1 We are indebted to the kindness of Wales Hubbard, Esq., Reporter, for 
this interesting case. 
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The jury also found specially, ‘* that the prisoners did orig- 
inally steal, take, and carry away the goods in the Province of 
New Brunswick; and that said taking and carrying away were 
felonious by the laws of said Province, and in violation thereot.” 

If, in the opinion of the full ecurt, the verdict can be sus- 
tained on the evidence in the case, judgment is to be rendered 
thereon; otherwise, a new trial to be granted. 

Appleton, Attorney-General, for the State; Bradbury, for the 
defendants. 

This case was argued A. D. 1858, and continued for advise- 
ment. The opiaion, concurred in by a majority of the court, 
was drawn up by 

Harnaway J.—The question presented by this case is, 
whether or not stealing goods in a British Province, and bring- 
ing them, by the thief, into this State, and having them in his 
possession here, is larceny in this State. 

The trial of a person indicted for larceny, at common law, 
must be had in the county in which it was committed ; and, in 
legal contemplation, where goods are stolen in one county and 
‘arried into another, the offence may be prosecuted in either 
county; for every asportation js, in law, a new caption. 
3 Greenl. Ey. (Sth ed.) § 150, and notes. 

‘* He who steals my goods from one who fad stolen them, 
may be indicted as having stolen them from me; because, in 
judgment of law, the possession, as well as the property, always 
continued in me; and he who steals them in the county of LB, 
and carries them into the county of C, may be indicted in the 
county of C, because, the possession still continuing in me, 
every moment’s continuing of the trespass is as much a wrong, 
and may come under the word cept, as much as the first 
taking.” 1 Hawk. P. C., ¢. 33, §§ 33 and 52. 

*¢ As the property in the goods stolen always remains in the 
true owner, unaltered by the wrongful taking, every carrying 
away is a new trespass. Hence it follows that the venue may 
be laid in any county into which they are conveyed, as the of- 
fence of taking and converting is there in itself complete. rs 
Waterman’s Are hbold, p. 69, note 2; Commonwealth v. Dewitt, 
10 Mass. 154, Rand’s ed. ; State v. Douglas, 17 Maine, 193; 
State v. Somerville, 21 Maine, 14. 

For the same reasons, if a person steal goods in another State, 
(one of the United States,) and bring them into this State, he 
may be indicted and convicted of larceny here. Commonwealth 


Collins, 1 Mass. 116; Commonwealth y. Andrews, 2 Mass. 
14, which cases are authoritative here, having been decided 
VOL. XXVI. No. VIL. 27 
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before the separation of Maine from Massachusetts: and the 
doctrine has been since recognized as the law in Massachusetts, 
in Commonwealth vy. Rand, q Met. 475, and in Commonwealth 

v. Uprichard, 3 Gray, 454, in which last case the court made a 
distinction between the case of goods stolen in another State, 
and that of goods stolen in a foreign country, and decided that 
the bringing into Massachusetts, by the thief, of goods stolen in 
one of the British Provinces, and the possession thereof by him, 
in Massachusetts, is not larceny in that Commonwealth. In 
delivering the opinion of the court in that case, Mr. Chief Jus- 
tice SHAW said, ** Laws to punish crimes are essentially local, 
and limifed to the boundaries of the State prescribing them ; 
the commission of the crime in Nova Scotia was not a violation 
of our law; this indictment proceeds on that ground, and al- 
leges the crime of, larceny to have been committed in violation 
of the laws of this Commonwealth, and within the body of this 
county. It is only by assuming that bringing stolen goods 
from a foreign country into this State makes the act larceny 
here, that this allegation can be sustained; but this involves 
the necessity of going to the law in force, in Nova Scotia, to 
ascertain whether the goods were stolen, so that it is by the 
combined operation of the force cf both laws that it is made 
felony here. It is said that they commit a new theft, by the 
possession of stolen goods, in our jurisdiction. But what are 
stolen goods? Are we to look to our own law, or to the law 
of Nova Scotia, to determine what is a felonious taking? What 
is the animus furandi, and the like? If we look to the law of 
Nova Scotia, and that law is different from ours in defining and 
prescribing theft, then we may be called on to punish, - as a 
crime, that which would be innocent here. If we look to our 
own law, then a taking and carrying away of goods in Nova 
Scotia, under circumstances which would not be: criminal there, 
might be punishable here.” If this reasoning of the learned 
chief justice were well founded and correct, it would apply 
with equal force to the case of goods stolen in another State, 
as to that of goods stolen in a foreign government; for in their 
adesialeteation of criminal law, the sey ocal States are sovereign ; 
and in their respective jurisdictions, and in the laws which regu- 
late their internal police, they are as foreign to each other as 
each State is to foreign governments. But it is not correct to 
say there is a necessity of going to the law in force in the for- 
eign country from which the goods were brought, to ascertain 
whether they were stolen. 

The defendants were charged with violating the laws of 
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Maine. The allegations in the indictment were, that they stole 
certain goods, in the county of Washington, the property of a 
certain person named. It was necessary for the government to 
prove e the property in the goods, and all the material allegations 
in the indictment as alleged. It was incumbent on the govern- 
ment to prove that the defendants actually took and carried 
away the goods feloniously in that county, or had such felonious 
possession of them there, as would, according to the laws of 
this State, constitute, ‘*in legal contemplation,” a felonious 
caption. 

The laws of the foreign country are not included among the 
elements which constitute the crime for which the defendants 
were indicted. They were not charged with violating the laws 
of the foreign country, and those leave could not be legally in- 
troduced on the part of the prosecution in the proceedings 
against the defendants. Whether or not the defendants were 
cuilty of stealing the goods, must be first determined according 
to our laws concerning larceny ; and, if they were thus wuilty, 
then the guilty possession of a goods here, was larceny here. 
But if the t: aking and carrying away of the goods, in the tore ign 
government, was not in violation of the laws there, and the 
defendants there ‘by became the lawful owners of the goods there, 
before they brought them to Maine, ‘hat would have been matter 
of evidence at the trial, which would have disproved the allega- 
tion in the indictment, of property in the former owners, and 
the prosec ‘ution must have failed. Without noticing partie ularly 
the various decisions of the courts of the several States upon 
this subject, it is sufficient to say they have not been uniform. 

In Vermont it has been held that where property was stolen 
in Canada and brought by the thief into Vermont, the thief 
might be indicted and convicted in that State; and such we 
hold to be the law in this State, in accordance with well estab- 
lished principles, applicable to prosecutions for larceny of prop- 
erty stolen abroad and brought by the thief into any county in 
the State; and such we had understood to be the law in 
“Massachusetts, until the decision in Commonwealth y. Uprichard, 
before cited. In the People v. Burke, 11 Wend. 129, the 
defendant was convicted in New York for larceny of money 
there, which he had stolen in Canada, and brought into New 
York. This conviction was under the statute which seems. to 
have been enacted in consequence of a decision of the court in 
that State, that, by the common law, such conviction would be 
unauthorized. In delivering the opinion of the court in that 
vase, Mr. Chief Justice SAVAGE said :—** It is not the larceny 
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in Canada which we punish, but the larceny committed in the 
State of New York. ‘The offender may be punished in any 
county where he carries the goods, as he is guilty of stealing 
wherever he has them. This. principle was, in Massac shusetts, 
without the aid of a statute, applied to the case of property 
stolen in another State and carried into that State.” We do 
not perceive any difference in the applicability of the same prin- 
ciple, to the case of property stolen in a fereign country, and 
that of property stolen in another State. Maine is a border 
State. Many of the inhabitants of the frontier towns are 
engaged in business which renders it necessary for them to have 
and to use their property on both sides of the line. Our treaty 
of extradition with England does not embrace persons charged 
with larceny; and, highly as we respect the decisions of the 
learned court of our parent Commonwealth, we are not disposed 
to depart from what we understand the law to be in this State, 
by adopting the doctrine of the Commonwealth y. Uprichard as 
law in Maine,—the more especially, when the consequence 
would probably be, ether to render our border towns places of 
refuge for thieves, who might obtain a live.ihood by stealing the 
property of our citizens and others, over the border, with ev ery 
facility for a quick, and therefore a safe return to their places 
of retreat, on this side of the line, in they might enjoy the 
fruits of their pilfering and plunder with impunity, or else, to 
‘ause a legislative enactment, as was the case in New York, 
which would, undoubtedly, make the law what, without the aid 
of the statute, we understand it to be now. 
Judgment on the verdict. 


Tenney C. J., AprLeton and Currine JJ. concurred ; 
Davis J. concurred in the result. 

Davis J.—It was well settled in Massachusetts, before our 
separation from that Commonwealth, that a person stealing 
goods in one State, and carrying them into another, may he 
convicted of the larceny in the jatter. If the question were now. 
raised for the first time, I should certainly dissent from the 
doctrine. I do not think it can be sustained, either from prin- 
ciple, or by the weight of authority. If this court would deny 
the soundness of it altogether, and sustain the exceptions on 
that ground, I would concur in the decision. 

But, if we conclude that we are bound by the early Massa- 
chusetts decisions, I see no way but to apply the doctrine to 
this case, and overrule the exceptions. The distinction which 
Suaw C. J. attempts to draw in Commonwealth y. Uprichard, 
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3 Gray, 434, between the case of larceny in another State, and 
in a foreign country, is, in my judgment, entirely without any 
foundation. If a conviction can be sustained in the former 
ease, I think it must be in the latter. And, until we are ready 
to reject the doctrine in both classes of cases, I think we should 
uphold it in both. I therefore concur in overruling the ex- 
cepuions. 

Rice J. dissenting. —This case involves a principle of great 
importance. If this indictment be sustained, it will establish a 
precedent which, in my judgment, is unsound in principle, and 
unsustained by authority. I do not, therefore, feel at liberty 
to permit the case to be placed upon the judicial records of our 
State unchallenged, or with my silent dissent. 

The facts on which the indictment is based are not contro- 
verted. ‘The prisoner committed a larceny in the Province of 
New Brunswick, and brought with him, into this State, a por- 
tion of the stolen goods. The indictment charges him with a 
larceny of those goods, thus found in his possession, in the town 
of Eastport, in the county of Washington. 

Do these admitted facts bring the prisoner within the criminal 
jurisdiction of this court, and render him liable to punishment 
for a larceny in this State? I think not. 

Every independent nation has exclusive jurisdiction over its 
own members, and has the right to judge for itself how far they 
are to be punished, and whether they are to be punished at all, 
or pardoned. Ruth. Inst. b. 2, ¢. 9, § § 12. 

The sovereign power of municipal legislation extends to the 
regulation of the personal rights of the citizens of the State, and 
to everything affecting their civil state or condition. It extends, 
with certain exceptions, to the supreme police over all persons 
within the territory, whether citizens or not, and to all criminal 
offences committed by them within the same. The judicial 
power of every independent State, then, extends, with the 
qualifications mentioned, to the punishment of all offences 
against the municipal law of the State, by whomsoever com- 
mitted within its territory. It is evident that a State cannot 
punish an offence against its municipal laws, committed within 
the territory of re aa unless by its own citizens. 
Wheat. Int. Law, pt. 2, ¢. 2, §§ 6-13. 

It is a general prine ‘le that the penal law of one country 
cannot be “taken notice of by another. Ogden y. Folliot, 3 
P. Rh. 726. 

The penal laws of foreign countries are strictly local. 1 


H. Black. 124. 
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In Rex vy. Powers, Ry. & Moo. C. C. 549, the prisoner 
was charged with stealing, at Dorchester, a quantity of we: wing 
apparel. The things had been taken by the prisoner from a 
box of the prosecutor’s, at St. Helier, in the island of Jersey, 
and were afterwards found in his possession in Dorsetshire, 
where he had been apprehended on another charge. The case 
was considered by all the judges, except Lord Raymonp C. Bb. 
and Taunton J., and they held unanimously that the conviction 
was wrong. 

In Mun v. Kaye, 4 Taunt. 34, Heatn J. says :—** Wherever 
a crime has been committed the criminal must be punished, ac- 
cording to the /exr loci of the country against the laws of which 
the crime was committed; and, by the comity of nations, the 
country in which the criminal has been found has aided the 
police of the country against which the crime was committed, 
in bringing the criminal to punishment ;” and he adds, ‘+ the 
same has been the law of all civilized nations.” 

In Regina v. Madge, 9 C. & P. 29, it appeared that the 
property had been stolen by the prisoner at Boulogne, in 
France, and had been found in his possession in London, where 
he was taken before the Lord Mayor, and committed for trial. 
This case was held to fall within the principle of Rex vy. Powers, 
and Parke B. directed the jury to acquit the prisoner, on the 
ground of want of jurisdiction, which was done. 

A similar decision was held in Rex v. Anderson et al., for 
goods stolen in Scotland. 2 East, P. C., 772, c. 16, § 156. 

The courts of no country execute the penal laws of another. 
Story’s Confl. of Laws, § 620. 

A foreign vessei engaged in the African slave trade, cap- 
tured on the high seas in time of peace, by an American cruiser, 
and brought in for adjudication. would be restored. Per 
Marshall c . J., in case of The Antelope, 10 Wheat. 69. 

In the case of Com. y. Uprichard, 3 Gray, 434, cited by 
counsel for the defence, the prisoner was found in Boston, hay- 
ing in his possession certain gold and silver coin, which he had 
stolen in the Province of Nova Scotia. The indictment 
charged the prisoner with having committed a larceny of the 
coin aforesaid, i in the county of ‘Suffolk and Commonwealth of 
Massachusetts, of which offence he was found guilty by the 
jury; but the full Court, on a careful examination of the au- 
thorities, came to the conclusion that they had no jurisdiction 
of the offence. 

In the case of State y. Bartlett, 11 Vt. 650, which was lar- 
ceny of a yoke of oxen in Canada, but which were found 
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the prisoner’s possession in Vermont, the prisoner was indicted 
in that State and convicted, and the conviction held to be cor- 
rect. Redfield J., in delivering the opinion of the Court, said : 
‘¢If this question were entirely new, and now to be decided 
upon the weight of authority at common law, I confess I 
should. incline to the view taken by the respondent’s counsel ; 

for it is expressly laid down by : all English law writers upon 
this subject, that if the original taking be such whe ‘reby the 
common law cannot take cognizance, or if the goods be taken 
at sea, the thief cannot be indicted of the larceny in any 
country into which he should come with them.” And he eites 2 
Russell, Cr. 175; the Pirates’ Case, 3 Inst. 113: 1 Hawk. 
P. C., ¢. 33, § 32. But the Court in Vermont thought the 
rule to take cognizance of such offences had too long pre- 
vailed in that State to be changed, unless by act of legis: ation. 

This opinion, it is believed, stands alone in the extent to 
which it goes, and is unsupported by any authority. 

It is, however, contended that the doctrine finds support in 
analogous cases, where property stolen in one State is found in 
possession of the thief in another State of this Union. In 
such cases, it has been held that it was competent to indict and 
convict the thief in the State where he was found in possession 
of the stolen property. Commonwealth vy. Collins, 1 Mass. 
116; John vy. Andrews, 2 Mass. 14; Hamilton y. State, 11 
Ohio, 435; State v. Ellis, 3 Conn. 185. And in New York, 
under legislative provision, similar decisions have been had. 

The decisions in these cases are based upon some supposed 
analogy between the common law rule respecting counties, and 
the condition of the United States, existing, as we do, under 
one general government. The supposed analogy will be found, 
on examination, not to exist. Text writers and jurists have 
undoubtedly been led into error on this subject, by a reference 
to the reason given for the common law rule for taking cogni- 

zance of a larceny in any county into which the stolen property 
may be taken by the thief. The reason generally given being, 
that every moment’s possession of the stolen property is a new 
larceny, and therefore the party is necessarily guilty in any 
county into which the stolen property may be carried by him. 
If this were so, the conclusion would undoubtedly be correct, 
and the thief would be guilty of as many separate offences, for 
each of which he would be liable to distinct punishment, as 
there would be found divisible points of time, during which the 
stolen property was in his possession. But the statement of a 
proposition so monstrous is its most effectual refutation. Lar- 
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ceny consists in a felonious caption and asportation. When 
the property is thus taken and carried away, the offence is com- 
plete, and cannot be multiplied into an infinite number of of-. 
fences by a simple retention of the stolen property. The courts 
always treat it as a single offence in practice, subject to but cne 
punishment, however long the stolen property may have been 
retained, or into how many counties it may have been carried 
by the thief. One conviction is a perfect bar to a second pros- 


- ecution for one taking, without regard to the length of time the 


me? 
property may have been retained, or through how many coun- 


ties it may have been transported. 

The offence is single, and against the State or sovereignty 
within whose jurisdiction it is committed. For convenience, 
the rule that the offender may be punished in any county into 
which the property was carried, was adopted. That rule is 
certainly wise and salutary, but the bad reason which has been 
given for its existence has led many into error as to the nature 
of the crime of larceny and the elements of which it is com- 
posed. Set aside this bad reason for a good rule, and all difti- 
culty on this subject will vanish, and constructive larcenies be 
stricken from the ‘atalogue of recognized crimes 

Nor do the authorities by any means concur in support of 
the doctrine of constructive larcenies between the States. It 
has been decided in Simmons v. Commonwealth, 5 Bin. 617; 
Simpson vy. State, 4 Humph. 456; The People v. Gardiner, 2 
Johns.; State vy. Brown, 1 Hayw. 100, and in many other 
cases, that carrying property stolen in one State into ‘another 
State, by the thief, is not larceny in the latter. 

Asue J., in delivering the opinion of the Court in the case 
of the State v. Brown, cited above, uses the following pertinent 
and suggestive language :—*‘ If this man were tried and con- 
victed here, or tried and acquitted here, would the sentence of 
this Court be pleadable in bar to an indictment preferred 
against him in the territory south of the Ohio, where the crime 
was committed? I think not, because the offence against the 
laws of this State and the offence against the laws of that 
country are distinct ; and satisfaction made for the offence com- 
mitted against the laws of this State is no satisfaction for the 
offence committed against the laws there. The consequence, 
then, of trying this man here, and condemning him, will be, if 
a man steals a horse in one part of the continent, and goes 
with him to another, through several States, the culprit, ac- 
cording to the several laws of each State, being guilty of taking 
in each, may be cropped in one, branded and whipped in 
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another, imprisoned in a third, and hanged in a fourth, all for 
the same offence. This is against natural justice.’ 

Nor is this suggestion by any means fanciful; for if the doe- 
trine of continuing larceny Pe sound, under the provision of § 2, 
art. 4, of the Constitution of the United States, for the deliv- 
ering up of fugitives from justice, he may, after punishment in 
one State, be returned to another, and so on, and thus pun- 
ished in all the States and territories through which he may 
have passed with the stolen property; and the same re- 
sults may be reached in case the fugitive come from a foreign 
country, ‘with whom we have treaty stipulations for the rendi- 
tion of fugitives from justice. This certainly would be carry- 
ing the doctrine of constructive crime to an extent sufficiently 
broad to satisfy the most ardent advocates of imputed crime and 
exemplary punishment. 

The fact, however, of the existence of the rendition clause in 
the Constitution of the United States, and of similar treaty 
stipulations with foreign governments, tends to show that the 
doctrine now contended for has not heretofore been supposed to 
exist. If so, why these provisions ? 

But the doctrine now contended for is not only contrary to 
natural justice, and unsound in principle, but it is inconvenient 
in practice, and involves the necessity of looking beyond our 
jurisdiction, and ascertaining, not only the acts done by the 
party accused, but we must also ascertain how these acts are 
characterized by the laws of the State or country in which they 
originally transpired. Thus, under this theory of constructive 
lare ‘eny, “the property must have been s/o/en in the foreign juris- 
diction, and brought into this State “by the thief, to constitute 
larceny here. If the original taking in the foreign jurisdiction 
was not felonious, then the possession here could not be deemed 
felonious. To illustrate; by our R. S., ¢. 42, § 2, to convert 
a log, mast or spar, found in a certain situation therein de- 
scribed, is declared to be larceny. Anterior to the siatute, the 
same act would have been trespass only. Similar acts may, for 
aught I know, be only trespass now by the Jaws of New Bruns- 
wick. Assume it to be so. Now suppose a man to obtain 
posse ssion of a log, mast or spar in that Province, under such 
circumstances as, if taken in this State under the law above 
referred to, would be deemed larceny, and runs the same across 
the St. Croix into this State, and is found with it in his posses- 
sion in this State, is he to be deemed guilty of larceny? Clearly 
not, for the reason that the log, in the case supposed, was 
not originally stolen in New Brunswick. ‘The possession there 
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would have been tortious but not felonious, and, of necessity, 
such must be the holding here. 

We must, therefore, of necessity, inquire into the provisions 
of the law, and the circumstances bf the taking in the foreign 
jurisdiction, in this class of cases, if the doctrine 1 now contended 
for is to prevail. 

Nor do I assent to the doctrine that the manner of obtain- 
ing possession of the property alleged to have been stolen in a 
foreign jurisdiction, or the law of that jurisdiction, is only to 
be show n on the trial, as matter in defence. Such a rule would 
be an inversion of the whole order of criminal jurisprudence, 
and a gross violation of that great elementary principle which is 
fundamental in all free governments, that every person is pre- 
sumed to be innocent until he is proved to be guilty. 

The person who has personal property in his possession, in 
the absence of evidence to the contrary, is presumed to be the 
owner thereof. Possession is, in itself, evidence of ownership. 
If a person is accused of having obtained possession of property 
feloniously, or tortiously even, here or elsewhere, the burden 
is upon the party making the accusation to sustain the charge 
by proof; not upon the accused to disprove it. 

The rule sought to be established in this case might also well 
be contested on “the ground of public policy. It is sufficient for 
us to punish those who commit substantive offences against our 
laws, within our jurisdiction. To make ourselves the vindica- 
tors of the criminal laws of all nations, civilized or savage, on 
the plea that offenders against such foreign laws, by coming 
within our jurisdiction with the fruits of their former crimes in 
their possession, are thereby guilty of a violation of our laws, 
would be to carry the doctrine « of comity to an unreasonable ex- 
tent, and seems to me to be a work of supererogation. 

It is also contended that the rule established in Massachu- 
setts, before our separation from that State, by which parties 
coming within the limits of the State, with property in their 
possession which was stolen in another State, were held to be 
guilty of larceny in the Commonwealth, is binding upon us as a 
part of our own law, and that the rule thus established is broad 
enough in principle to cover the case at bar. The answer is, 
that the cases referred to do not in terms cover this case, and 
that, in Massachusetts, they have been held not to be authority 
to support a prosecution in all respects similar to the one at bar ; 
3 Met. 434. And, further, the reasons on which these cases 
stand, are, even to the extent to which they go, wholly unsatis- 
factory. 
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But it is not necessary to question the authority of these 
eases. It is sufficient to say they do not cover this case, and 
it is not desirable to extend, by construction, an authority which 
assumes to establish, by inconclusive reasoning, a constructive 
crime. 

For the reasons thus imperfectly set out, I am unable to con- 
eur with my associates, but think that the exceptions should be 
sustained. 

May and Goodenow JJ. concurred in the dissenting opinion 


of Rice J. 





DIGEST OF RECENT CASES.' 


CHARITIES. 


A charity was founded in 1550, for the benefit of French 
Protestant Refugees in London. ‘There being now no persons 
answering this description, a scheme was directed for the benefit 
of the French Protestant population in London generally. 

In settling such a scheme, the court will not remove existing 
officers, even though they may have been irregularly appointed. 

A defendant ec: »nnot ask for a decree against a co-defendant, 
which is not asked for by the informant. 

Charity trustees who were ordered personally to pay the 
costs of a suit to which they were made defendants, — the 
costs out of the charity funds. 

Held, that they must repay these costs with £4 per cent. 
interest. — Attorney-General vy. Dangas, Rolls, ‘Court, Jan. 26, 


In 1792 thirteen residents of a neighborhood not then organ- 
ized as a school district, united in building a school-house, and 
paid for the same by voluntary assessment founded upon their 
iax lists. The building became known as * the White School 
House.” The proprietors and others living in the neighborhood 
sent children to the school kept in the building until 1819, when 
the territory was orzanized as a school district, and the building 





1 These abstracts have been taken from the reports of recent English cases 
in the different periodicals, mainly from the Weekly Reporter, an excellent 
and reliable journal of legal matters, from advance sheets of the official re- 
ports, kindly furnished us by the reporters of the various States in which 
the decisions were rendered, and from reliable legal Journals in this country. 
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was afterwards used and kept in repair by the district. In 
1811, John Curtiss, a resident of the neighborhood, died, 
leaving a considerable estate, and a will which contained the 
following bequest :—*‘ I give for the purpose of supporting a 
winter school in the White School House in G, one hundred 
pounds, the interest of which shall be annually applied to the 
support of such school; and I order my executors to retain 
said hundred pounds, and pay the interest thereof annually for 
the purpose aforesaid.” He appointed David Post and Diodate 
Post his executors. In 1814 the General Assembly, upon the 
petition of six of the original proprietors of the se +hool-house, 

and of others residing in the neighborhood, passed the follow- 
ing resolution :—** Upon the petition of J. H. and others, pro- 
prietors of the White School House in G, showing that John 
Curtiss bequeathed to them one hundred pounds, the interest of 
which should be applied to the support of a winter school 
therein: Resolved, That J. H., G. T., and 8. E., proprietors 
of said White School House, and their successors, are hereby 
made capable of receiving, holding and managing the said 
donation, as a corporation for that purpose only ; and the said 
J. H.,G. T. and S. E. shall be a committee of said proprietors, 
and are authorized to receive said donation of the executors of 
said Curtiss, and to give suitable discharges therefor, to hold 
the same, they and their successors in office forever, for the use 
aforesaid.” Provision was also made for holding annual meet- 
ings, and appointing successors to the committee and other 
officers. From the passage of this resolution till 1840, David 
Post, the senior executor of John Curtiss, who had retained in 
his hands one hundred pounds of the estate for the purpose, 
paid the interest on that amount annually to the committee 
named in the resolution and their suc cessors, or to the teacher 
of the school upon their order. He died in 1840, leaving a 
will, by which he made his three sons, of whom Diodate Post, 
the other executor of John Curtiss, was one, residuary legatees, 
and in which he made the following provision with regard to 
the trust fund :—** And my will is that the fund given by John 
Curtiss to the proprietors of the White School House, be paid 
to said pr oprietors by my son Diodate, out of the legacy given 
to him.” He left a considerable estate, and the share of Dio- 
date Post was over $2,000, which he received principally in 
real estate. Diodate Post, after his father’s death, paid the 
interest on the hundred pounds annually to the committee of 
the proprietors or to some one acting in behalf of the school, 
until his death in 1860, and the money so paid was applied for 
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the support of the school. By his will Diodate Post made 
Ichabod Post his executor and residuary legatee, and the latter 
received more than $4,000 as his share of the estate, which he 
received with full knowledge of the trust, and of the annual 
payments of interests by his father and grandfather. He pro- 
ceeded to settle the estate, and the committee of the proprietors 
presented to him, as executor of Diodate Post, a claim for 
the whole amount of the fund, which he refused to pay. At 
this time another year’s interest had become due. By statute, 
claims so presented. and refused are barred unless suit is 
brought thereon within six months after such refusal. More 
than six months thereafter the proprietors of the White School 
House, as a corporation, jointly with two of the heirs of the 
original proprietors of the school-house and residents of the 
school district, brought a bill in equity against Ichabod Post, 
to compel him to account for the fund in his hands, and to 
pay the annual interest which had then accrued to such per- 
sons as the court should find entitled to receive it. 

Held, 1. That the resolution of the General Assembly con- 
stituted the proprietors a corporation. 

2. That the power given to the corporation * to receive, 
hold and manage” the fund, implied the power to sue for it. 

3. That although by the resolution a committee was ap- 
pointed, who, with their successors in office, were authorized 
to receive and hold the fund, yet it did not follow that the trust 
was to be regarded as vested in them as distinct from the 
corporation, and they the proper party to sue for the fund; but 
that they were to be regarded merely as a committee acting in 
behalf and in the name of the corporation. 

4. That the rights of the corporation were not affected by 
the fact that it was not in existence when the bequest was made, 
since the legislature, then having chancery powers, had full 
power to appoint a new trustee of the fund; while the petition 
of the original proprietors of the school-house might be regarded 
as an application to a court of chancery for a change of 
trustees. 

5. But that, independently of all chancery powers, the 
legislature had full power to authorize the corporation to bring 
suit for the fund, such power being only the conceded power 
of a legislature over remedial proceedings. 

6. That while, regarding the charity as a public one, it 
might ordinarily be the proper course for the attorney for the 
State to bring suit to enforce it, yet that the corporation could 
sue here by virtue of the power thus given. 
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7. That under the power ‘to hold and manage” the fund, 
the corporation had the right, if it so pre ferred, to leave the 
fund in the hands of the respondent, and demand only the 
annual interest. 

8. That it was fairly inferable from the facts that property 
representing the fund had come down through the estates of 
David and Diodate Post, and had been receiv ed as such by the 
respondent, who was by the receipt of the same, without 
having refused or renounced the trust, made a trustee, and was 
responsible as such. 

9. That the respondent, as executor of Diodate Post, who 
was executor of John Curtiss, became himself executor of the 
latter, and, assets having come into his hands, was bound as 
such executor to carry out the directions of the will. 

10. That a court of equity had jurisdiction over the matter, 
whether it be regarded as one of trust or as one of account, it 
being provided by statute that courts of equity shall have con- 
current jurisdiction with courts of law in ali matters remediable 
by action of account. 

11. That it was not necessary that the claim should be 
presented against the estate of Diodate Post, nor that a suit 
should be brought upon it within six months after the refusal of 
the executor to pay it. 

12. That the joinder of the other petitioners with the corpo- 
ration was not objectionable, they being heirs of the original 
proprietors of the school-houst, and having an interest in the 
performance of the trust, and seeking for a recovery of the 
money only for the purposes of the trust.—Proprs. of School 
House v. Post, 31 Conn, 240, 


The statute of 1702 with regard to gifts for charitable uses, 
provides, that all lands and estates that hav e been or shall be 
given for the maintenance of the ministry of the gospel, or for 
any other public or charitable use, shall forever remain and be 
continued to such use, and shall be exempt from the payment of 
rates. An act passed in 1859 provides that, whenever any 
ecclesiastical or other public or charitable institution has conveyed 
or may hereafter convey, by lease or other convey ance, any real 
estate, from which such institution does not receive an annual 
rent, or where such conveyance is intended to be perpetual, such 
real estate shall not be exempt from taxation. In 1774, certain 
land was devised to an ecclesiastical society for the support of 
the ministry. In 1804 the society leased it for the term of 
999 years, for a gross sum paid at the time, the lessee cove- 
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nanting to keep up a certain building on the premises during 
the term, but the lease reserving no annual rent. Held, 1. 
That the act of 1859 was not unconstitutional in its application 
to lands previously given for charitable uses. 2. That under 
this statute the land in question became liable to taxation. 

The case of Landon v. Town of Litchfield, 11 Conn. 251, 
commented on, and disapproved. 

A lease for 999 years for a gross sum is for all practical pur- 
poses a conveyance in fee simple. Such a lease of lands given 
for pious uses under the statute of 1702 is in fraud of the 
statute, and would in most cases be in fraud of the donor.— 
Brainard y. The Town of Colchester, 31 Conn, 407. 


Cuarter Party. (See SHIPS AND SHIPPING.) 


CONTRACTS. 


Where a party contracted to do plumbing work in a house 
which was destroyed by accidental fire before the completion of 
his undertaking, 

Held, that he could not recover for the work done where * 
there had been no acceptance pro tanto, and no severance of the 
contract. —Nib/o v. Binse, Exec. N. Y. Supr. Ct., Feb. 1864, 


Sending an acceptance of an offer by telegraph does not con- 
stitute an acceptance to bind the party mi: aking the otter where 
he has countermanded it or recalled i t, unless its receipt is 
shown.—Trevor et al. vy. Wood, N. Y. Supr. Ct., Feb. 1864, 


DISCOVERY. ’ 


A plaintiff who has obtained an injunetiom to restrain an in- 
fringement of his copyright, and has filed interrogatories to ob- 
tain discovery as to the number of copies containing pirated 
matter sold by the defendants, is entitled to continue the suit 
for the purpose of getting that discovery by answer; and a 
motion by the defendants, before answering the nteccoaniaiil 
to stay proceedings upon submission to a perpetual injunction, 
delivery up of pirated copies, ete., upon oath and payment of 
costs, is premature, and will not be entertained.—/Svevens v. 


Brett, V. C. Wood’s Ct., Mch. 10. 


EASEMENT. 


Where the owner of two adjoining properties makes an abso- 
lute sale and grant of one of them without reservation, neither 
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he nor those claiming under him can derogate from that grant, 
by claiming over the. property so granted an easement in respect 
of the other property, the uses of which existed during the unity 
of ownership. 

Before 1845 a dock and an adjoining wharf were in the pos- 
session of the same owner and occupier; and when vessels 
large size were in the dock, their bowsprits projected over part 
of the wharf. In 1845 the two properties were put up for sale, 
and the wharf was sold to A without reserving any easement. 
The dock was afterward sold to B) and after the sale, the bow- 
sprits of vessels were allowed to project over the wharf as be- 
fore. Ona bill filed by the owner and lessee of the dock to 
restrain the defendant, who claimed under A, from building a 
wall on the wharf, which would prevent bowsprits of ships from 
projecting over It, 

Held (reversing a decision of the Master of the Rolls), that 
there was no implied reservation of the easement, and that the 
plaintitfs were not entitled to an injunction, 

Held also that the easement claimed by the plaintiffs was not 
a continuous, nor an apparent, nor a necessary easement.—The 
ease of Pyer vy. Carter, 1 Hurlst. & N. 916, disapproved, and 
not tollowed.—wSujield vy. Brown, Lord Chancellor, Jan. 15. 


EVIDENCE. 


Press or machine copies of letters proved to be in the hand- 
writing of the defendant and in his possession, are admissible 
against him as amounting to an implied admission of the state- 
ments contained in them, and also as being in fact originals, or 
at least the best possible secondary evidence in the absence of 
the original letters. 

Telegraphic messages in the handwriting of the defendant, 
and proved by the telegraphic operators to have been sent, are 
admissible against him both as admissions on his part, and from 
the presumption of their having been received by the person to 
whom they were addressed. 

An entry in a merchant’s books of a sale of goods to a bro- 
ker may be explained by evidence showing that credit was given 
to the broker’s principal, in an indictment against the broker for 
obtaining goods by false pretenses. 

Evidence that a person was insolvent at the time he made a 
ymurchase of goods is admissible, as tending to show the intent 
with which the purchase was made. 

The indictment alleged that the defendant ‘in his capacity 
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as a merchandise broker ” committed certain acts. Held. that the 
allegation ** in his capacity, ete.,” was immaterial, and might 
be rejected as surplusage.—Commth. vy. Jejfries, Mass. Supreme 


Jud. Ct., Apr. 1864. 


The entry in a family Bible of the births of children by their 
mother, shortly after such births, held to be good evidence, in 
the absence of other and better testimony, such children having 
been neither baptized nor registered.— Ashcroft v. Rewall, V. C. 
Kindersley’s Court, Jan. 15. 


INDICTMENT. 

It is arule applicable to all felonies, that the indictment must 
allege them to have been done ** feloniously ;” and when the 
accused was convicted upon an indictment (framed upon 24 and 

Viet. ¢. 97, § 15) which omitted tre word * feloniously,” 
the conviction was quashed. ; 

Ploughs of the description commonly used in agriculture, are 
‘machines ” within 24 and 25 Viet. ¢. 97, § 15 (furnishing 
the unlawfully and maliciously damaging with intent to destroy 
machines used for agricultural purposes ). 


INSURANCE. 

A collision clause in a policy of marine insurance, imposing 
on the insurers a liability to bear a proportion of any loss in- 
curred in case the ship insured should, ‘* by accident or negli- 
gence of the master or crew, run down or damage any other 
ship,” does not extend to damages paid by the assured for or 
in respect of bodily injury done to persons on board ‘the ship 
run down or damaged, but is confined to damages paid in 
respect of injury done directly to such ship.—Tuylor v v. Dewar, 
(). B. Feb. 22, 1864. 

An action was brought to recover upon a policy of insurance 
made by the defendants, as follows : 

** $400 on his two-story frame building, used for winding 
and coloring yarn, and for storage of spun yarn, situate at 
West Farms, Westchester County, N. Y., known as part of 
Smith’s Carpet Factory, marked F on plan of premises filed in 
the office of Brooklyn Fire Insurance Company. 

*¢ $1,600 on stock, wrought and unwrought, and in process 
of bang wrought, contained in above building. 

‘$o 00 on machinery and fixtures in said building, privileged 
to communicate with buildings marked A, B, C, D and E, on 


said plan.—$2,500.” 
VOL. XXVI. NO. VIL. 28 
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The policy contained the following clause :— 

‘+ And it is agreed and declared to be the true intent and 
meaning of the parties hereto, that in case the above-mentioned 
premises shall, at any time after the making, and during the 
time this policy would otherwise continue in force, be appropri- 
ated, applie “1 or used to or for the purpose of carrying on or 
exercising therein any trade, business or vocation denominated 
hazardous or extra hazardous, or specified in the memorandum 
of special rates, in the terms and conditions annexed to this 
policy, or for the purpose either of depositing, storing or keep- 
ing therein any of the articles, goods or merchandise, in the 
same terms and conditions denominated hazardous or extra 
hazardous, or included in the memorandum of special rates, 
except as herein expressly provided for, or hereatter agreed to 
by this corporation in writing, to be added to or endorsed upon 
this policy, then and from thenceforth, so long as the same 
shall be so appropriated, applied or used, these presents shall 
cease, and be of no force or effect.” 

The building insured was one of several lying contiguous to 
each other, and used as a carpet factory. 

In October, 1861, the plaintitis placed in the insured build- 
ing thirteen large blanket looms, and from that time until the 


happening of the fire used the building for the manufacture of 


blankets. 

In November, 1861, the defendants indorsed upon their 
policy a consent as follows :— 

‘* November 1, 1861. Building C, is privileged to be 
occupied for weaving, fulling and storage purposes, and 
privilege is hereby given to run the mill nights for the term 
of three months from date: and received $12.50 additional 
premium therefor, additional rate being 2 per cent. per annum. 

‘James A. Lorr, Secretary.” 

The building insured, and part of its contents, were destroyed 
by fire in January, 1862. 

Held, that there was a breach of warranty on the part of the 
aintiff, and that he was not entitled to recover.—Smith Evee. 
v. The Mechanics and Traders Fire Ins. Co., Sup. Ct., N. Y., 
Jan. 1564. 

LICENSE. 


The plaintiffs declared upon an agreement whereby one H. 
agreed that L. might dig and carry away cinders from a certain 
cinder-tip, paying a certain sum for every ton of cinders so dug 
and carried away. It then assigned as a breach that the cinder- 














alte 








hae NR oh reeimict ee 


Pe ee 








Digest of Recent Cases. 411 


tip was not, at the time of the making the agreement, the 
property of I., whereby the said L. was prevented from obtain- 
ing the benefit of his contract. 
Held, that it was not necessary, in order to support. this 
action, that the agreement should be under seal.—NSmuart et al. 
Jones et al., C. P. Jan. 25. 


LANDLORD AND TENANT. 


The defendant, in the year 1860, became the reversioner of a 
certain house subject to an existing yearly tenancy, which had 
commenced in 1853. In front of the house, and adjoin- 
ing a public footway, was an iron grating over an area and 
cellar, which was a public nuisance, owing to defects in its 
original construction, and not in consequence of any neglect on 
the part of the tenant. In 1863, an accident happened to the 
female plaintiff in consequence of the dangerous state of the 
grating, and an action was brought against the defendant to 
recover damages for the injuries she had sustained. The 
defendant had received rent, and had done no act to determine 
the tenancy up to the time of the accident. Te had no express 
notice that the grating was dangerous. 

Held, that inasmuch as his omission to terminate the tenancy 
by giving a notice to the tenant to quit at the close of one of 
the annual periods, was equivalent to re-letting the premises 
with a nuisance upon them, he was liable to the action.— 
Gandy et ur. Vv. Jubber, (). Bb. Feb. 11. 


A condition in the lease of a farm, provided that the tenant 
should do one day’s ** team-work, with two horses and a proper 
person,” each year for his landlord. 

Heid, first, that the word ** team-work” included any work 
for which teams were generally used, although not. strictly 
agricultural ; and secondly, (Me//or J. dissenting,) that the 
refusal of the tenant to provide a cart, as well as two horses 
and a man, was not a breach of the condition. —Duke of Marl- 


borough Vv. Osborn, (). Lb. Feb. ll. 


SHips AND SIIIPPING. 


In an action brought for the freight due upon a charter party, 
the charterer ple: aded that by the f: wit of the master and erew, and 
their negligent and unskilful n: wigation of the vessel, the cargo 
was damaged ; ; so that, upon its arrival at the port of dise charge, 
it was then of less value there than the freight: and that he, 
the charterer, thereupon abandoned the cargo to the shipowner. 
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Held, on demurrer, that the plea was bad.— Dakin v. Oxley, 
C. P. Jan. 18. 


The master of a ship was interested therein according to 
what is called the ** clear thirds” principle—that is to say, 
he was entitled to receive the gross earnings of the vessel, 
handing over a clear third of the net profits to the other owner 
or owners. In his capacity of master he shipped goods of 
the defendant, and signed a bill of lading containing the 
words ** the vessel to take her regular turn in unloading.” 

Held, that these words created a contract by the defendant to 
pay damages caused by the vessel being unloaded out of her 
turn (owing to fault of the defendant), and that the plaintiff 
might sue for such damages in his own name.—Cawthorn v. 
Trickett, C. P. Jan. 11. 

The plaintiffs were the owners of a telegraphic cable lying at 
the bottom of the sea, between England and France. The 
defendants were aliens, and their ship, while sailing upon the 
high seas more than three miles from the English coast, lowered 
an anchor, and injured the cable. 

Held, that the court would presume that the ‘masters of 
ships were aware of the existence and situation of submarine 
cables, and that a duty was thereby cast upon all such masters 
of ships to manage their vessels so carefully and skilfully as to 
avoid (if possible, in the exercise of reasonable precaution) in- 
juring these cables. —The Submarine Te:egraph Co. vy. Dickson, 
C. P. Jan. 20. 

It was agreed in a charter party that the charterer should 
load a full and complete cargo of sugar and other lawful pro- 
duce, freight to be paid in certain rates on certain specified 
goods, and in proportion: al rates on other goods, if any should 
- be shipped, except ‘what might’ be shipped for broken stow age, 
which should pay as customary. The charterer put on board 
as large a quantity of timber as the vessel could carry, but did 
not supply any broken stowage, some of which there was 
room for in addition to the ballast. 

Held, that the question as to the completeness of the cargo 
was for the jury; but that, if it were for the court, the char- 
terer having exercised his right of choice, and put on board an 
article with which the ship could not be fully loaded, was bound 
to supply broken stowage to fill up the cargo; and that as the 
shipowner would have been bound to carry some broken stow- 
age, if the charterer had requested him to do so, there was a 
correl: ative obligation on the part of the charterer to supply 


some.—Cole v. “Meek, C. P. Jan. 14. 
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W., a merchant in London, shipped at Hayti, on board the 
Galam, a cargo for Europe, but the vessel proving unseaworthy, 
was condemned at Angra, on the voyage. The captain took 
up £1,000 on the security of the cargo, and granted a respon- 
dentia bond for the amount, payable on the arrival of the vessel 
at Falmouth; and this bond was afterwards transterred to the 
respondents, but the captain did nothing to forward the cargo. 
W. chartered the Mary Jane to fetch home the cargo, but she 
also was driven ashore on the return voyage, at Scilly, where 
she had to call for orders. The cargo was again unslupped, 
é and held by B. & Co., on behalf of the captain, and subject to 
his claim by way of lien, and for general average. W. having 
become aware of the reepondentia bond, ordered the captain 
to proceed to Hamburg, which was within the limits prescribed 
by the charter party, to discharge the cargo, by which means 
he hoped to defeat the respondentia bond. The respondents 
then instituted a suit in the Admiralty Court on the bond, 
and the cargo was arrested by order of the court. W. re- 
fused to appear, as the charges on the cargo were beyond 
its value, and it was ordered to be brought to London, and 
was there sold. The captain of the Mary Jane appeared 
plaintiff for the underwriters, to whom he had transferred his 
interest. 

Heid, that the orders of the Court of Admiralty, occasioned 
by the default of W. having made it impossible to carry the cargo 
anywhere but to London, ‘where the plaintiff was not bound or 
at libe ty to carry it, the plaintiff was entitled to freight. 

The carrying on of the cargo from Angra by the owner 
being essential to make it available either for the holder of the 
bond, or any one else, was in the nature of salvage service ; and 
in a competition of liens, such a service would give priority 
over the bondh«!der, who has done no such service. 

Held, theretorve, that the claim for freight was entitled to 
priority over the respondentia bond. 

Held, also, that the master had a possessory lien on the 
goods on the claim for general average; that the Court of 
Admiralty had jurisdiction in, and ought to have adjusted the 
rights attaching to such a lien, and that the claim for general 
average was also entitled to priority over the respondentia 
bond.—Cleary v. M’Andrew § Co. (The Cargo ex Galam), 
Priv. Coun. (Before Ld. Kingsdown, Ld. J. Knight Bruce, 
and Ld. J. Turner), Dee. 9. 





The owner of a ship gave to his agent at New York a power 
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of attorney, authorizing him to charter the said ship on any 
terms he thought best. The agent made a charter party, in 
which he described his principal as owner of a British ship A 1. 

Held, that this was a warranty that the ship was A 1 at 
Lloyds, and that the agent had authority to make such a 
warranty.—Routh et al. vy. Macmillan et al., Exch. Dee. 7, 


1863. 
Towns anp Town OFFICERS. 


A town can maintain assumpsit for meney had and received 
against one having in his hands money of the town, received by 
him while he was town treasurer. ~ 

If the defendant, as servant of the town, has received money 
as the money of the town, without prior authority to do so, the 
town may r atify his act, and after such ratification, as between 
the parties, suc +h mone y will belong to the town. 

In such case the mere fact that the money thus received was 
money borrowed by the defendant and others, as selectmen, on 
notes signed by them as notes of the town, ‘* without any au- 
thority by vote of the town,” or was the proceeds of certain 
taxes ratsed under an illegal vote, would fail to show any right 
of the defendant to retain the money as against the town. 

An admission contained in a letter written by the defendant’s 
counsel to an auditor to whom the case had been committed by 
the court, and before whom it was pending, made to be used by 
the auditor in making his report, is admissible against the de- 
fendant in a subsequent trial of the case by the jury. 

Where the defendant had agreed with the auditors of the 
town, who were settling its accounts for the years in which he 
was selectmar and treasurer, that A and B should ascertain the 
amount of the outstanding taxes for those years, and they did 
so, and stated it,—He/d, that their statement of such amount, 
thus made, was admissible as against the defendant on the ques- 


tion as to the amount of such outstanding taxes, in the trial of 


an action brought against him by the town. 

A selectman cannot act for the town in making a loan of its 
money to himself. 

Neither a town treasurer, nor one of a board of selectmen, 
merely as such, and without authority in fact from the town, or 
derived from a majority of the board of selectmen, can bind the 
town by a loan of its money, or by a ratification of such a loan. 

A party is not estopped to deny his ratification of an unau- 
thorized act of an agent, by acts and conduct in no way incon- 
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sistent with such denial; and such acts and conduct are not a 


ratification. — Holderness vy. Baker, 44 N. UL. 414. 


Towns are, by the statute, bound to furnish actual relief, after 
notice, to persons in need thereof; and, when a town fails to do 
this, an inhabitant thereof, (who is not liable for the pauper’s 
support,) may provide the necessary relief, and recover for the 
expense thereof against the town, notwithstanding the overseers 
had contracted to have the relief atforded with one who tailed to 
do it.— Perley v. Inhabitants of Oldtown, 49 Me. 31. 

(See LWAseMENT.) 


WILLs. 


A testatrix gives real and personal estate to trustees, to sell, 
and invest, and accunulate, and, so soon as the youngest child 
of her nephews and nieces who shall have been born and living 
at her decease shall arrive at twenty-one, then to be equally 
divided among such children as shall be living. She also di- 
rects, that if, at the time of such division, such children shall 
not personally make a legal claim within eighteen calendar 
months, they shall be considered as dead, and the trustees 
shall be at liberty, if they see fit, to divide the shares amongst 
the others. 

Held, that the word ** born” applied to children in ventre sa 
mere, and the period of division was when the youngest of them 
attained twenty-one; and all the children took whenever born, 
who were living at the death of the testatrix. 

Held, also, that it was not necessary that a child entitled to 
a share should receive it personally from the hands of the exee- 
utor, or any other perspn.—lasson vy. Blasson, V. C. Winders- 
ley’s Court, Jan. I. 


Where there was a gift of residue to a class, and no tenancy 
for lite of the income of that residue, but the division of the 
principal was postponed until after the death of one annui- 
tant, the general rule that the class must be ascertained 
the death of the testator, was adhered to. 

Jequest of an annuity to a father for the maintenance of his 
children until they respectively attain twenty-one, and a further 
bequest of a principal sum to be divided among the children 
as they respectively attain twenty-one, the amount of the an- 
nuity will not be reduced proportionately as the children respec- 
tively come of age. —Barwsft ¥. Wadsworth, V. C. Stuart's 
Court, Feb. 26. 








416 Insolvents in Massachusetts. 


A testator gave his real and personal estate unto his son- 
in-law A, ‘* married to my daughter B, now deceased, for and 
during his natural life, or marriage again with any other 
person except my said daughter B”—« and from and imme- 
diately after the death or marriage of A,” testator gave over 
the property in moieties to the next of kin of himself and 
widow, living at the death of A, in case he should survive 


testator’s widow. The residu: ary, real and personal, was given 1 
to the testator’s widow. 
Held, that the gift to A was not of a life estate, with a con- f 


dition subsequent defeating it upon his second marriage, but 
was of an estate during his life, or alternatively until his see- 
ond marriage ; and that upon that event the estate determined, 
and the limitation overtook eftect.—Evans v. Rosser, V. C. 


Wood's Ct., Mech. 9, 1864. 


A testator devised his farm to his wife during widowhood, 
and after her death to his son, on condition he should pay cer- 
tain sums to his sisters; and directed that his executors carry 
on the farm till his son was of age. ‘The widow died, and a 





sister brought a bill in equity for her legacy, the son being still > 
a minor; allesing that he had accepted the devise, and gone 


into possession. 

Fleld, That the son is not liable at law, unless he accepts the 
devise. But in equity the estate is to be charged, whether the 
devise takes effect or not. The legacy becomes payable when 
the estate vests in the son by the decease of the widow. ‘The 
possession of the executors is to be regarded as merely in trust 
for the devisees. Whether a guardian can bind his ward by an : 
assent. to a devise, burdened by a condition, quere 7—Perry v. } 


Hale, 44 N. H. 363. 


_—_—— 


INSOLVENTS IN MASSACHUSETTS. 


Name of Insolvent, Residence. ‘ —peonesnens Name of Judge. 
of Proceedings, 

Arnold, Charles E. Boston, April 8, 1864, Isaac Ames. 
Brigham, Geo. H, Marlboro’, “ 15, 1864, Wm. A. Kichardson, 
Fuller, Nathaniel Charlestown, “ 26, 1864, Wm. A, Richardson. 
Gilbe rt, John L. Boston, “ 4, 1864, Isaac Ames. 
Harney, John soston, o 28, is64, Isaac Ames 
Harris, John WwW. Waltham, “ 23, I864, Wm. A. Richardson. 
Haston, Horatlo N, Boston, o 14, L864, Isaac Ames. 
McLaren, Daniel Boston, “ 5, 1864, Isaae Ames. 
Monroe, Franklin [1] E. Bridgewater, ™ 4, 1864, William H. Wood, 
Richardson, Charles _ Boston, “ 19, 1864, Isaac Ames, 
Starbuck, David J. Nantucket, as 4, 1864, William H. Wood, 
Waiker, Augustine Ss Boston, “ 18, 1864, Isaac Ames, 
Wheelock, Oliver K. Boston, “ 21, 1864, Isaac Ames. 





PARTNERSHIP, &c 
{1] Former copartners., 





